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that trial judge has inherent power to decide whether to allow a jury view at all).
48

49

Keele, supra note 44.

BRYAN A. GARNER ET AL. EDS., BLACK’S LAW DICTIONARY 34 (8th ed. 2004).
50" Lillie v. United States, 953 F.2d 1188, 1190 (10th Cir. 1992).

51" Simmons v. State, 717 N.E.2d 635, 639 (Ind. Ct. App. 1999).

52 Close v. Samm, 27 Towa 503, 505 (1869).

53 price Bros. Co. v. Phila. Gear Corp., 649 F.2d 416, 419 (6th Cir. 1981).

—72—



——wH5A WEREETHR 17

%P%@’i%ﬁﬁﬁ%A%ﬂ%%%km%#ﬁﬂ’ﬁi”mﬁ
W%A%%%%%%ﬁﬁﬁﬁﬁﬁ%ﬂﬁﬁﬁéﬁ% CHRE

S So k- YN VSR Uk S R P ﬁMﬂ TR
%Uﬁ”% MR T EEE i E i E B (jurisdiction) 39 Bt
BB oL ik o M BUAE S SRR A ST (A am B AR R SR B SC B BR L AL )
Z A FERS  EH LT HREFTRYR A EZERHERY - &L

5 G.s. 15A-1229 provides: “(a) The trial judge in his discretion may permit a jury
view. If a view is ordered, the judge must order the jury to be conducted to the
place in question in the custody of an officer. The officer must be instructed to
permit no person to communicate with the jury on any subject connected with the
trial, except as provided in subsection (b), nor to do so himself, and to return the
jurors to the courtroom without unnecessary delay or at a specified time. The judge,
prosecutor, and counsel for the defendant must be present at the view by the jury.
The defendant is entitled to be present at the view by the jury.

(b) A judge in his discretion may permit a witness under oath to testify at the site
of the jury view and point out objects and physical characteristics material to his
testimony. The testimony must be recorded.”

55 (Cal. Pen. Code § 1119 provides: “When, in the opinion of the court, it is proper that
the jury should view the place in which the offense is charged to have been
committed, or in which any other material fact occurred, or any personal property
which has been referred to in the evidence and cannot conveniently be brought into
the courtroom, it may order the jury to be conducted in a body, in the custody of
the sheriff or marshal, as the case may be, to the place, or to the property, which
must be shown to them by a person appointed by the court for that purpose; and the
officer must be sworn to suffer no person to speak or communicate with the jury,
nor to do so himself or herself, on any subject connected with the trial, and to
return them into court without unnecessary delay, or at a specified time.”

Yeary v. Hol brook, 171 Va. 266, 277 (1938); Watt v. Lee, 238 Ala. 451, 457

(1939).

United States v. Dowty, 964 F.3d 703, 711 (8th Cir. 2020) (District court has

inherent power to permit a jury to view places or objects outside the courtroom.);

United States v. Triplett, 195 F.3d 990, 999 (8th Cir. 1999) (The district court has

56

57
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REMBLET ZEEFEER  MHMEFREFT 2HE - BHRMA
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HAEE o il - #8553 P2 7 Snyder v. Massachusetts % Fif
o WEREN B REEAY  RFLTRBEENCESRN  ELHER
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inherent power to permit a jury to view places or objects outside the courtroom.).
e PR MG FO I S5 AR aA B RID2 A B 3 305 8 B - DU & - M (iR gk OB 25 B itk et
HH > [ER B HEMREERRRERGEE (#%E ) - Administrative Office of the
United States Courts, Handbook for Trial Jurors serving in the United States
District Courts, 11 (Administrative Office of the United States Courts; 2012).
Devin v. DeTella, 101 F.3d 1206, 1210 (7th Cir. 1996).

Keele, supra note 44, at 1091-93, 1096.

J. ALEXANDER TANFORD & LAYNE S. KEELE, THE TRIAL PROCESS: LAW, TACTICS,
AND ETHICS 62-63 (3rd ed. 2022).

1 SHiE - IR RE A AT HE REE R R R ESE EER
Nz FEE—NEEEEFE AR R ZHE - floRIESE > 451 » H186 > 2023
FO6H -

Mark Vanderhoff, Warning: Wilderness, RENO GAZETTE-JOURNAL (Aug. 21,
2002), available at http://www.rgj.com/news/stories/htmUI12002/08/21/22036.php
(last visited: 2025.04.08).

Keele, supra note 44, at 1091, 1093.

Snyder v. Massachusetts, 291 U.S. 97, 108 (1934) (There is nothing he could do if

58
59
60

62

63
64
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he were there, and almost nothing he could gain. The only shred of advantage
would be to make certain that the jury had been brought to the right place and had
viewed the right scene.).
65 4. at 107-08 (the presence of the defendant is a condition of due process to the
extent that a fair and just hearing would be thwarted by his absence, and to that
extent only.); Devin v. DeTella, 101 F.3d 1206, 1208 (7th Cir. 1996) (A defendant
does not have a federal constitutional right to be present at a jury view.).
United States v. Scroggins, 648 F.3d 873, 875 (8th Cir. 2011) (A district court does

not abuse its discretion by denying a viewing request when it would be time-

66

consuming and cumulative of photographic evidence and the testimony presented at
trial.); United States v. Harris, 141 F. Supp. 418, 419 n.1 (S.D. Cal. 1955).
Keele, supra note 44, at 1094.

68 mmmi > EELEE WS REEEE > FOHEE > 11480 > H67 > 20214E12H -

67
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7 Snyder v. Massachusetts ¥ 7 JFH o0 > TN 8[ A8 ETwmE & H
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oo MEJERR I By 0 | A 19644 T #f i 1 7 fEMalloy v. Hogan % {2
ERABEHBEHLE MG EERF G ENHEAERTFF
EEEHBHEANEEZERABRES RS EMalloy £ 3 k2
T8 48 #1Snyder ¥ 2 £ 7k - #Snyder X ¥ 4 Bl # B 2 £ B 44 0 LK
FEMalloy £Tes # - HAF#HEA -

ZESnyder £ W - WERBEBRERBBETREREA  BERAE
AR EFTHEANGRFEEFE —FNEZNEHE A2 RS
T o RETHEMEAESRFYBARFRFEALIEA S EEL
R EMERERTERE  BIrIBEFEARHBECSHR  HEF
HLSEY > Snyder B 3k [5] ¢ 4 Donnellonfid % 5% #1 H 5 - L& xR E
EFLH o B Snyder FH P EFR A ER T FH R E AR
G2 B R E R EEHERXE ML EERFHER, &
HERIL R RA - BOE B x5 % I 4 5 R F 32 4% > Snyderi% ]
Tt #5 o /8 % B o SR RUET o

Snyder % 75 M # i & vk e W KR T R T R R B B E

09t TR IE MU SR AR TR - 125 19 R 50 B R I 45 9 2 I 3
2R © See e.g., Hurtado v. California, 110 U.S. 516, 522-523 (1884); Palko v.
Connecticut, 302 U.S. 319, 323 (1937); Alexander v. Louisiana, 405 U.S. 625, 633
(1972).

Devin v. DeTella, 101 F.3d 1206, 1209 (7th Cir. 1996) (We believe that the holding
of Snyder is equally valid today.).

Snyder v. Massachusetts, 291 U.S. 97, 102-03 (1934).

70

71
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EF L B R % R EDowdell v. United States % # B &
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72
73
74

Id. at 108.

Id. at 113.

221 U.S. 325, 330 (1911). (This provision of the statute intends to secure the
accused in the right to be tried, so far as facts provable by witnesses are concerned,
by only such witnesses as meet him face to face at the trial, who give their
testimony in his presence, and give to the accused an opportunity of cross-
examination. It was intended to prevent the conviction of the accused upon
depositions or ex parte affidavits, and particularly to preserve the right of the
accused to test the recollection of the witness in the exercise of the right of cross-
examination.)

75 287 U.S. 45, 68 (1932).
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76 Snyder, 291 U.S., at 115
T Id. at 121-22.
8 14 at 113-14.
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G LUE Rt HIErEEr B2 1B ThAE

RR et A REREZE  IRFEFEAEEER  BA
EH EBETRGEES . BN EREAREEBRILE LT 8
HFEFEETERNRMNZLE E - T AK M Snyder % 2 ) B 4 2% 75
WO EWMARFHEEANET AN AEE S AR THRARE
WEHEMS  HAEEARELAMBERE U, ¥ UR
TEFAUHSE TR HABERA N ARRER AT AEN W
MEREREEFRAZRE AR ARE ) 2HE% TR

0 Mg AR R A BRI R L R SRR - AR E BB HILE 2 —#4Y - State
v. Slorah, 106 A. 768, 772 (Me. 1919).

80 Snyder, 291 U.S., at 113-14.

81 1d. at 114, (I EHIVBREHISL SEHI RS - BUEFR B & IR PR S B
FHEFFHZIFHE -

82" Lillie v. United States, 953 F.2d 1188, 1190 (10th Cir.1992). (We acknowledge that
jurisdictions vary as to whether a view is treated as evidence or simply as an aid to
help the trier of fact understand the evidence.)

83 Snyder, 291 U.S., at 121.

84 14 at121-22.

85 Lillie, 953 F.2d, at 1190. (However, we believe such a distinction is only semantic,

because any kind of presentation to the jury or the judge to help the fact finder
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ThE® e BREBFHEBGHEXFIMEZEERT - DR AFHHRE
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WREE - RPVERFERRCE (BEFREXHRRSMER)
o A EXEYE  SSnyder KTy 5k - ERAWERELEFE
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determine what the truth is and assimilate and understand the evidence is itself
evidence.)

Keele, supra note 44, at 1106-07.

Wall v. United States Mining Co., 232 F. 613, 616 (C.C.D. Utah 1905).

Hulen D. Wendorf, Some Views on Jury Views, 15 BAYLOR L. REv. 379, 393
(1963).

State v. Pauline, 60 P.3d 306, 324-25 (Haw. 2002).

86
87
88

89
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?K%@Ei@ﬂﬁuﬁﬁ%ﬂ CHRERRE M EEESREE S MW

0 pijan » R KBS - B ED 1L EHE R AE S B SR e S
(1T AC#a 7 . - Devin v. DeTella, 101 F.3d 1206, 1209-10 (7th Cir. 1996).
Snyder, 291 U.S., at 113.

w2 DI NZER] ¢ U.S. v. Lopez, 475 F.2d 537 (7th Cir. 1973); Hughes v. U.S.,
377 F.2d 515 (9th Cir. 1967); Government of Virgin Islands v. Taylor, 375 F.2d
771 (3d Cir. 1967); Casias v. U.S., 302 F.2d 513 (10th Cir. 1962); Harris v. U.S.,
261 F.2d 792, 798 (9th Cir. 1958); United States v. Di Canio, 245 F.2d 713 (2d Cir.
1957); U.S. v. Pinna, 229 F.2d 216 (7th Cir. 1956); U.S. v. Pagano, 207 F.2d 884
(2d Cir. 1953); LePrell v. U.S., 192 F.2d 132 (5th Cir. 1951).

FED. R. EviD. 401. Notes of Advisory Committee on Proposed Rules of Rule 401

provides: “Charts, photographs, views of real estate, murder weapons, and many

91
92

93

other items of evidence fall in this category.”
94 FED. R. EviD. 403. Rule 403 provides: “The court may exclude relevant evidence
if its probative value is substantially outweighed by a danger of one or more of the
following: unfair prejudice, confusing the issues, misleading the jury, undue delay,

wasting time, or needlessly presenting cumulative evidence.”
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9% State v. McCausland, 96 S.E. 938, 939 (W. Va. 1918) (The reason the jury is taken

to view the ground is simply because it is physically impossible to bring it into the
courtroom, and it is therefore necessary, in order that the jury may have all of the
light obtainable upon the subject to which the inquiry is directed, that it be taken
and shown these objects which form a part of the subject of inquiry.).

Wendorf, supra note 88, at 379, 383.

Keele, supra note 44, at 1108-09.

% FRME - RO - REHE RESEGE (T) > H215 0 2023828 5 6ff -

99 Rygg v. County of Maui, 122 F. Supp. 2d 1140, 1161 (D. Haw. 2000).

96
97
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100 giate v. Pauline, 60 P.3d 306, 324 (Haw. 2002).

101 Keele, supra note 44, at 1109-10.

102 Clemente v. Carnicon-P.R. Mgmt. Assocs., 52 F.3d 383, 386 (1st Cir. 1995).

103 price Bros. v. Phila. Gear Corp., 649 F.2d 416, 419 (6th Cir. 1981) (implying that,
“[w]here the purpose of a view is to assist the fact finder ... and the view itself is

not considered evidence,” some procedural safeguards may be omitted.).
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104 Keele, supra note 44, at 1111-12.

105 Stephenson v. State, 742 N.E.2d 463, 493-94 (Ind. 2001).

106 1y re Application to Take Testimony in Criminal Case Outside District, 102 F.R.D.
521, 524 (E.D.N.Y. 1984).

107 Snyder, 291 U.S., at 121-22.

108 People v. Roberts, 6 Cal. Rptr. 2d 276 (1992); People v. Moon, 32 Cal. Rptr. 3d
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894 (2005); People v. Auerbach, 176 Mich. 23 (1913); State v. Doutre, 2014 UT
App 192 (Utah Ct. App. 2014); Pierce v. Commonwealth, 135 Va. 635 (1923);
Com. v. Gomes, 459 Mass. 194 (2011).

Nancy Hollander & Barbara Bergman, Dismissal of Jurors, 24-JUL CHAMPION 34,
38 (2000).

Fed. R. Crim. P Rule 23(b), providing: “(1) In General. A jury consists of 12

persons unless this rule provides otherwise. (2) Stipulation for a Smaller Jury. At

109

110

any time before the verdict, the parties may, with the court’s approval, stipulate in
writing that: (A) the jury may consist of fewer than 12 persons; or (B) a jury of
fewer than 12 persons may return a verdict if the court finds it necessary to excuse
a juror for good cause after the trial begins. (3) Court Order for a Jury of 11. After
the jury has retired to deliberate, the court may permit a jury of 11 persons to
return a verdict, even without a stipulation by the parties, if the court finds good
cause to excuse a juror.”

"1 Unite States v. Bristol-Martir, 570 F.3d 29, 43-44 (1st Cir. 2009).

12 United States v. Zimny, 846 F.3d 458, 470 (1st Cir. 2017).

13 United States v. Seeright, 978 F.2d 842, 850 (4th Cir. 1992).
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114 United States v. Juror Number One, 866 F. Supp. 2d 442, 452 (E.D. Pa. 2011).

115 Hollander & Bergman, supra note 109, at 34, 38.

16 Marino v. Vasquez, 812 F.2d 499, 504-07 (9th Cir. 1987).

"7 Com. v. Handren, 261 Mass 294, 297 (1927) (Except upon indictment for criminal
nuisances, it seems that at common law views were not allowed in a criminal case
“without mutual consent.”).

118 Juries Act 1825, XXII provides: “Judge of Assize, & c. may direct the same Panel

for the Criminal and Civil Sides, and may direct two Sets of Jurors to be

summoned, one to attend at the Beginning of each Assizes, and the other to attend
the Residue thereof, to serve indiscriminately on the Criminal and Civil Side. (See

1 & 2 G. 4. c. 46.) Summons shall be made out either for the First or Second Set. In

case of Views, the Judge to appoint Trial during the Attendance of the Viewers.”

—86—



——wgHF5 A HEREEHH 31

BRFAEN  ERASREEAEEER  LEEFHRLMAR
B o T B AR A ARS8k 2 (court reporter ) i BT - LAk
THmErETZLE: AERENEEARE T —HREHRE
RO I REBEEWELES - WREFEENEREAINMTE - T
EHRTREEFHT AR LERHRIRE - EF L HHEE
REESGITVEREREELFORZWEX A LFFEFHZ

R BEEARLABEHREES? AENRTEELE
RrEEmZ &b o i PAWERKE (Flwn: &) /HEK
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19 State v. Garden, 267 Minn. 97, 112 (1963). (In the instant case neither the judge
nor the court reporter was present during the view. Sheriff Potter who supervised
the procedure had previously testified for the state, and it cannot be doubted that
his testimony was vital in the case. In our opinion this procedure in effect
constituted a denial of defendant’s constitutional rights and requires reversal of the
judgment and the granting of a new trial.)

Com. v. Corliss, 470 Mass. 443, 448 (2015). (Accordingly, it was not required that

the defendant observe what the jury saw on their view, either during the view itself

120

or on a separate occasion. Rather, a trial judge has discretion whether to permit a
defendant to be present at a jury view, “may consider issues of security in deciding
whether to permit a defendant to be present,” as the judge did here, and “may
impose reasonable conditions or restrictions” on a defendant attending such a
view.)

State v. Singletary, 549 So. 2d 996, 998 (Fla. 1989). (The judge’s presence at a jury

view, a viewing of the crime scene in order to help the jury better understand the

121

testimony, has no impact upon a defendant's fundamental constitutional right to a
trial by an impartial jury.)

State v. Hightower, 661 A.2d 948, 957 (R.I. 1995). (The court is not required to
attend the view. It is further well settled under Rhode Island law that the object of a

122

view is not to obtain evidence but merely to enable the court and the jury better to
understand the evidence when it is submitted.)
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123 Brendan Bukalski, When jurors are allowed to visit crime scenes, the Intelligencer
(Sep. 29, 2015), available at https://www.theintelligencer.com/local/article/ When-
jurors-are-allowed-to-visit-crime-scenes- 10444335 php (last visited: 2025.04.08).

See, e.g., U.S. v. Moonda, 347 Fed. Appx. 192, 201 (6th Cir. 2009). (even if

Marshall could arrange to conduct view on Ohio Turnpike, slowing of vehicles due

124

to rubber-necking would change conditions from time of the crime where defense
claimed that sounds of traffic and visual distractions explained her inability to
identify assailant); U.S. v. Davis, 127 F.3d 68, 70 (D.C. Cir. 1997) (makes no
difference where judge viewed cracked windshield from 30 rather than 50 feet
away where judge could take difference into account; i.e., if crack could not be
seen from the shorter distance it would not be visible at the greater distance).

See, e.g., American Nat. Bank & Trust Co. v. Aetna Ins. Co., 447 F.2d 680, 686
(7th Cir. 1971); Hughes v. U.S., 377 F.2d 515 (9th Cir. 1967); Hametner v. Villena,
361 F.2d 445 (9th Cir. 1966); Gunther v. E. I. Du Pont De Nemours & Co., 255
F.2d 710, 716 (4th Cir. 1958); U.S. v. Pagano, 207 F.2d 884 (2d Cir. 1953); Lowry
v. Seaboard Airline R. Co., 171 F.2d 625 (5th Cir. 1948).

Mauricio v. State, 153 S.W.3d 389, 392 (Tex. Crim. App. 2005). (... in exercising

discretion to permit view, court should consider, among other things: the timing of

125

126

the request for a view; the difficulty and expense of arranging view; the importance
of the information it will provide; the extent to which the information could be
obtained from other sources, such as photographs, videotapes, maps, or diagrams;

and, the extent to which the place may have changed since the event in
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question ... )

127 FED. R. EviD. 103(a). Rule 103(a) provides: “Preserving a Claim of Error. A party
may claim error in a ruling to admit or exclude evidence only if the error affects a
substantial right of the party and: (1) if the ruling admits evidence, a party, on the
record: (A) timely objects or moves to strike; and (B) states the specific ground,
unless it was apparent from the context; or (2) if the ruling excludes evidence, a
party informs the court of its substance by an offer of proof, unless the substance
was apparent from the context.”

See, e.g., Simmons v. State, 717 N.E.2d 635, 639 (Ind. Ct. App. 1999). (failure to
make timely objection to circumstances surrounding jury view waives error); State
v. Hardy, 711 So. 2d 715, 721 (La. Ct. App. 3d Cir. 1998) (objection to jury view
must be made at the time the judge orders it; unlike rule for objects, objection

128

before the view is taken is too late).

129 Us. v. Davis, 127 F.3d 68, 70 (D.C. Cir. 1997) (must object to the manner in
which view is conducted).

130 ged. R. Crim. P. Rule 52. Rule 52(a) provides: “(a) Harmless Error. Any error,
defect, irregularity, or variance that does not affect substantial rights must be
disregarded.”

131 See., e.g., U.S. v. Simmons, 380 Fed. Appx. 323, 327 (4th Cir. 2010) (harmless
error applies); U.S. v. Banks, 213 Fed. Appx. 155, 158 (4th Cir. 2007) (any error in
ordering defendant to be shackled at view was harmless even though it led to him

declining to appear).
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136 HAEE 4y » 2% @ Setsuo Miyazawa, Citizen Participation in Criminal Trials in
Japan: The Saiban-in System and Victim Participation in Japan in International
Perspectives, 42 INT’LJ. L. CRIME & JUST. 71, 74 (2014); Kent Anderson & Emma
Saint, Japan’s Quasi-Jury (Saiban-in) Law: An Annotated Translation of the Act
Concerning Participation of Lay Assessors in Criminal Trials, 6 ASIAN-PAC. L. &
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PoL’y J. 233, 234 (2005). REEEE4Y > ®[£:%  Jae-Hyup Lee, Getting Citizens
Involved: Civil Participation in Judicial Decision-Making in Korea, 4 EAST ASIA L.
REev. 177, 179 (2009); Eric Seo, Creating the Right Mentality: Dealing with the
Problem of Juror Delinquency in the New South Korean Lay Participation System,
40 VANDERBILT L. REV. 265, 268 (2021).

VT ik £ BB RS R R sk R 6 RIS H ARG E AU 5%
AR EEE R A g AR AR SRR T RRANE - ARG
Pl HEL KRR E  EdouiEF BN EHEELAREE -
Williams v. Florida, 399 U.S. 78, 99-102 (1970).

198 R EIE o BT BRI EE GO R TR - R
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Bl Z Al oA E AR BERR SR A E A A
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154 See Rule 103(b) of Federal Rules of Evidence.
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162 Wendorf, supra note 88, at 379, 393.

163 State v. Pauline, 60 P.3d 306, 324-25 (Haw. 2002).
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On the Citizen Judges’ View

Ming-Woei Chang’
Abstract

According to the Code of Criminal Procedure, a view should be
conducted by the fact-finders. To safeguard the rights of presence and
objection for the accused and their defense counsel, the Supreme Court
has held that “prior notice to be present” is required to satisfy due
process and to prevent judges from conducting ex parte or secretive
views. Nonetheless, the Civil Judges Act allows civil judges, during
trial, to base their fact-finding solely on view records prepared by
prosecutors, assigned judges, or judicial panels. The appropriateness of
this distinction constitutes the central question examined in this article.

Using the American legal system as a comparative foundation, this
article analyzes the evidentiary status, institutional function, and due
process of judicial views. Through comparative analysis with Taiwan’s
legal system, this article argues that during the view procedure, due
process guarantees under the Constitution must be extended to the
accused. Even where view records have already been produced, the
citizen judge panel must conduct its view during the trial to verify the

accuracy of the record.
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The Citizen Judges Act, by overly restricting the authority of
citizen judges to engage in fact-finding during trial, contravenes the

principles of the adversary system and direct hearing. Accordingly,

revision of the Act is necessary.

Keywords: View, Citizen Judges, Criminal Procedure, Due Process, Direct

Hearing
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