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FISIVYEI =TI PN e
our freedom of speech [is] circumscribed by the community
standards of
unaccountable private companies, run by men who imagine

themselves to be emperors
By Niall Ferguson (2018)

20184 DI - BEBHF AR mIWBEIEHHALNE " RIELS
A, (Cambridge Analytica) | |t X H#55,000% H P & #} - & &
HOB2016 F IR BR AR - 2016 F X B ALK OKRE - BEKRE
(Facebook) A4 M A A FEREHE M ER" HRBE
MERNMBE ARBEEALTEZER B B EREE AT EE
FAMANEZ EREFELE  WHEZEHLEAHEHEROA
ITHEZHREBRT  EFHEAERERSHATEEETAZE
REEE > AUBFEARHE e L EmRE - BEAHHEL

Carole Cadwalladr “I made Steve Bannon’s psychological warfare tool”: meet the
data war whistleblower, The Guardian (18 March 2018), available at https://www.
theguardian.com/news/2018/mar/17/data-war-whistleblower-christopher-wylie-
faceook-nix-bannon-trump (last visited: 2023.06.26); Julia Carrie Wong, The
Cambridge Analytica scandal changed the world — but it didn’t change Facebook,
THE GUARDIAN (18 March 2019), available at https://www.theguardian.com/
technology/2019/mar/17/the-cambridge-analytica-scandal-changed-the-world-but-
it-didnt-change-facebook (last visited: 2023.06.28).

—214-



——wF=] EB BN ERFF R LG EEL LB RER 5

AEZBERYE -°
HZBHBAESEAL R ERARRERZEERR - it
B4 sk Facebook & H 41 B 8ME ] F o « T H RN ARR
BT EZRBULHE AR RBULFE A A 2 8 473
WO R T B EA R E S RS SRR R AR
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Orit Fischman-Afori, Online Rulers as Hybrid Bodies: The Case of Infringing
Content Monitoring, 23 U. PA. J. CONST. L. 351, 357-60 (2021).

BRI BE LS ot IR B D 2B SUR > 2RO - T4 - IR
BUHEDE - sERE ~ BUREIKE - DS P e kel Bt gutot - 348
EH63-104 > 2018F1H -

James Clayton, US 2020 election: Social media’s nightmare scenario, BBC,
available at https://www.bbc.com/news/technology-54311383  (last visited:
2023.06.28).

ARG Z )5S A " Microtargeting | $UEE T HHFFEH AN - &
EBUBEE > Rl E oM A 20 1 248 SRR AR A RO HAR] © E IR EH S
WA e B R B B B 2 EORE o0 AT B 11 5 A o S BB AR B RO ¥ 0
FBE R 2t S G Bk & L 88 A e S ) - e BRI IR R AR A % &
AEREMETRER FEERRNERES » CBEKHEGHEE - Sasha
Issenberg, How Obama’s Team Used Big Data to Rally Voters, available at
https://www.technologyreview.com/2012/12/19/114510/how-obamas-team-used-
big-data-to-rally-voters/ (last visited: 2023.06.20).

M HEFERIEEAC D T A SERIE R, B AL
FHZE B BB I Fe et & R RS BIR S > H1 > 2018510 -
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14 Marsh v. State of Ala., 326 U.S. 501 (1946).
15

HFEHM - FHRE - BUNEE KM CHEE FEEESmN e ST —DMUE
B b 28 B B N SR PR EE 707250 A Rzl > BT IE REVASZ 4T > 808 -
EH27 5 2023478 -

EREEGE > [FEE8 0 H1956-1957 -
7 ERERE > [F]EE8 0 EH1956-1957 «
8 Civil Rights Cases, 109 U.S. 3 (1883).
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(private action) o BFME » FMTEKIFEFTEEAHKRDAX
EEFmZI REFETFLEABEFEEAHRREE R T
gh o b vk 2R ) A A AR A P PR e AR R B R AR L E )
B L £H M (America Online ) *° - 48 F 49 ¢ 4 7R S 9 (i 3 3
fic. # # ICANN ( Internet Corporation for Assigned Names and
Numbers ) ~ 4 3 5% 20 4% [ 48 2% S AT i 2 M b 0 B 4 A T E
( World Wide Web Consortium, W3C ) ~ A4 % TR EH 4
( Internet Engineering Task Force, IETF ) % - ¥ FHIEB R X174 -
BT XBEEHRABERAGBEREELT AR o

AT BE R AR R IL A BB MR - T4
J| B BT #8 Marsh 7, £ K 7 B8 #| % & § 2 1968 &£ 2 Amalgamated
Food Emps. Union Local 590 v. Logan Valley Plaza, Inc2'z & - 4
FRALEHXITHYRAFRELBTRE AR LWEMES
foaAkmiE  EAFHEBAREFHNYEATRLIATZIT TN
WM M B BT B FAT A SR I E LA ST
FEZHEEXEFIGZRE R ZERL AL ETENER
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FRETT 0 EeE EMERERNABATANERENL  LLH
RRKFEBERITAEZHATRA "2, K "o, EEERT U
HEME  RESHUEAEBETFEZETRNEFE  HERHEE

19 U.S. CONST. amend. XIV.

20 See AOL, Webopedia Sep. 22, 2021, available at https://www.webopedia.com/
definitions/america-online/ (last visited: 2023.06.27).
21 Amalgamated Food Emps. Union Local 590 v. Logan Valley Plaza, Inc., 391 U.S.

308 (1968).

-219-



10 B K FEE3% % —A\Oh

REAREZE  RREEKRF W ABERLARZAKFESBR
HEME BERNNEFZEFEANEREE LAEREER
% o

8l BISASRPBRAE ITERHNEEERIS

— ~ SRR AR b B I R R L @A e Rk
5523015
OALEN BB SRR
MEFNHEFRENRBER-ES A BABEARER - HE 4
BEE REFHAEFEREIRHATEGRAZEARGEHEH L
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(Internet Access Provider, IAP ) Hi#48i%-F = i 542 £ % (Internet
Platform Provider, PPP ) Z 4} » M W ZE # B N B & ¢ #
(Internet Content Provider, ICP ) % Ji 4 $ A o 22 482044 45 45 18
Wit EEEREREHEZREEBENEZ B RGREE W

2 e R R R - EEASE L T ERREIEMEE | (Internet

Service Provider) Jh—FEZIVHETIRE - PRI T MRS EARFRALE |, (Internet
Access Provider, IAP) - BIf#aE Ky DUA 4R B4R 7 = 2 BARIEES » EERSLL
HAE DR AL AR RS S - WP EESHINet s £ T HEE L EZRBE R
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G E AR RS BHENNE THERE Y " @SR RAEE
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EEEE T EA R A 2 S https://ws.ndc.gov.tw/001/administrator/10/relfile/
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(editorial control ) - # M E#H A " H i , (publisher) - T #m
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DR tEA N A S S M2 Frel T BN ERGRES ) FAH
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(B EEEH L > B1996FEE (EFRIERE) (Communications
Decency Act > LT 4 — 3| fl B #8CDA ) 4% BT 418 + N # At R iz
W ot EETLAR P AL ERRANEABERE e
ERNEBLENENAEBTFEZRSE T ERMERE A
( Good Samaritans ) o F 4 B 4% # CDA % 230(c)(1) & & % 230(c)(2)
GHFEXEFNTHRE  RTYTZE M ZITAREEL L EN -7
% CDAF230(c)(DRMZE - "EF=ZFREFARNFRAT - L
REWRBWREH - TR AL MARERA - ) *HL % H
MAEBE AR F 2 LR EMRGEXEERRE - &0 AR

2 Bryan J. Davis, Comment: Untangling the Publisher Versus Information Content

Provider Paradox of 47 USC 230: Toward a Rational Application of the
Communications Decency Act in Defamation Suits Against Internet Service
Providers, 32 NML REv. 75, 78-83 (2002).

CDA 230(c)(1) LA

No Provider or user of and interactive computer service shall be treated as the

24

publisher or speaker of any information provided by another information content

provider.
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L ERME AR WA ETHEAEEE Y - PGk
FEENERBREFE TTMEL B A R P R R
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"TER B E2300)QBMEEBNEREREEE LR EE
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BERTENEL " ffh ) EEHEZRE c BRI SR ET
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19974 th Zeran v. America Online %" » W28 B B " % B # & 7

25 B 199647 25 B R 0 TE R A0 OB S B Th A S - RS S R

FEHAE R TG 2Vt — U RS AT BERE L - BECAEE
fr > 234545 > H20-44 > 20114E4 1 5 EEE - BEREEHIBE i 8 he-F
fi : EEIHEE P EERNE SRR E - P EEFET - 4358 0 HI1S3-
195 » 20234E6H -

CDA 230(c)(2)F3LHIK

No provider or user of an interactive computer service shall be held liable on

26

account of—

(A)any action voluntarily taken in good faith to restrict access to or avail ability of
material that the provider or user considers to be obscene, lewd, lascivious,
filthy, excessively violent, harassing, or otherwise objectionable, whether or
not such material is constitutionally protected; or

(B) any action taken to enable or make available to information content providers
or others the technical means to restrict access to material described in
paragraph (1).

27 Zeran v. Am. Online, Inc., 129 F.3d 327 (4th Cir. 1997).
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David Lukmire, Can the Courts Tame the Communications Decency Act: The
Reverberations of Zeran v. American Online, 66 NYU ANN. SURV. AM. L. 371, 373
(2010).

Fair Housing Council of San Fernando Valley v. Roommates.com, LLC, 521 F.3d
1157 (9th Cir. 2008).

Id. at 1168.

Id. at 1165.

Doe v. MySpace, Inc., 528 F.3d 413 (2008).

Id. at 420-22.

Fed. Trade Comm’n v. Accusearch Inc., 570 F.3d 1187 (10th Cir. 2009).
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35
36
37
38

Id. at 1199.

Zango, Inc. v. Kaspersky Lab, Inc., 568 F.3d 1169 (9th Cir. 2009).

Fields v. Twitter, Inc., 217 F. Supp. 3d 1116 (N.D. Cal. 2016).

Eric Goldman, The Ten Most Important Section 230 Rulings, 20 TUL. J. TECH. &
INTELL. PrOP. 1, 9 (2017).
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(scienter) o T2 » F K230z EZLBERE - HRE
BREEHERARE N EBRETE  E— T EAA SR
BREEHNZ LT TERZKARTE  HEC T EhEABEL
ZHEMAF LA AR TS  HBEEREEBORNB AT EEY
ABATECHEREXRE BN S ERO NG T T AR50 E
Ema oY
OERERERZEEERALBAGYANEE

W B A A Web 200 % - BHEBRAZERNE
B PTERBEEEERNPTABRTINE 2HLETHE
AR EEE A —SEY  HBHEBEYTHTTLEASE
UG AR - AT ER T B E AR RN RS AN R

39 Danielle Keats Citron & Mary Anne Franks, The Internet as a Speech Machine and

Other Myths Confounding Section 230 Reform, 2020 U. CHI. LEGAL F. 45, 46-47
(2020).

Eric Goldman, Why Section 230 Is Better Than the First Amendment, 95 NOTRE
DAME L. REV. REFLECTION 33, 38-42 (2019).

Eric Goldman, Section 230 as First Amendment Rule, 131 HARV. L. REv. 2027,
2047-48 (2019).
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Newton Minow & Martha Minow, Social Media Companies Should Pursue Serious
Self-Supervision - Soon: Response to Professors Douek and Kadri, 136 HARV. L.
REV. F. 428, 438-39 (2023).

43 Danielle Keats Citron & Benjamin Wittes, The Internet Will Not Break: Denying
Bad Samaritans Sec. 230 Immunity, 86 FORDHAM L. REv. 401, 411-12 (2017). 55
ST > S8 - FENETFZRERE S E W ET L IR > 2
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4 Minow & Minow, supra note 42, at 438-39.
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Moshe Klein, Lindsay Maher, Supreme Court Oral Argument Preview: Social
Media First Amendment Cases, LAWFARE, available at https://www.lawfareme
dia.org/article/supreme-court-oral-argument-preview-social-media-first-amendment-
cases (last visited: 2024.06.09).
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NetChoice, LLC v. Att’y Gen. of Fla., 34 F.4th 1196, 1217 (2022).
Id. at 1220.

Id. at 1217.

NetChoice, LLC v. Paxton, 49 F.4th 439, 448 (5th Cir. 2022).
Id. at 474.

Id. at 475.
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into Effect Until SCOTUS Hearing, NetChoice, available at https://netchoice.org/
netchoice-glad-to-see-fifth-circuit-stop-texas-hb-20-from-going-into-effect-until-
scotus-hearing/ (last visited: 2024.06.09).

-230-



—— W F=H 2B M N ERGREZ G FIESEAEEE 21

REAGWET - % FIGE F3F KBRS L OUE A LR
BRI AT R RT AT NNE  FRBEETEE]
b BRHEBALETHNBOEES - REELZLATE - (73
BARRARANEER ZHNREAPERBEE T HENNE
BoTRALGERETNENEE - HE R EENERUE
7 3 [ B TE R SR A TEAB T £ B ik ) R AL LS R A R R
EEEARAE T AT E R TR R AR AT
R THEEE  2EESELRETH LS R0 MY
HH—MEE  ETEE i — 4 PEESERHEER - %
BRI —BE  RXUATANERMBEZER B AR
EHIBREAMR AR EEXRENEIERE M d—ERA
FREHE Y REE RS AR AL EHBR LA K
HE A —EREDR (B) BRITAHFWHREH - 4T HEEH
ZHOBEREENH AR ME o AL UEEEHWESET - 4
HEFTAERANAERBAEN Z 0% AERAARANTY
VS B BT LT M o A AL ARE A AR A % 4
W MM EMER  BBRBLFEFAE - ENHANED
MR E AL R B AM T R W RAT BT T R ILE
BERE WIEERABRARERTAELETHROEHE L
REDHBYESEHFNENEEEHERER AL T -

62 . .
FrEH - BN > [FFE15 > H38-39 -

-231-



22 EKEEIH % —A\Oh

= BIR ~ MRS Th - B E = AR G < PRI B ELA

R "ERLRAREMRELIE ) (Information Infrastructure ) Z /A
H R AR

B TEARAEE RS ETHNEEEN THRRAES
FHEFOHEFETTRHRN 8 AFHREE PN REREH
EBrBRWENERERTE HhEEEREAT SR E %
EHEATENLEEME SR AN TR ER - 2FK
Sabeel Rahman# i} " F A LR s L #E h , MEEHE X - BAH
BRBEEWEAEETMA  ERHEGEEA L BARAEE
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63 See generally K. Sabeel Rahman, Regulating Informational Infrastructure: Internet

Platforms as the New Public Utilities, 2 GEO. L. TECH. REV. 234 (2018).

Id. at 234-35.

1d. at 242. HRFRahmanH 5 5 21 2 4 ) 8 LAY P SO S B ITE ~ £ H
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67 Id. at 235-36.

68 MARTHA MINOW, SAVING THE NEWS: WHY THE CONSTITUTION CALLS FOR
GOVERNMENT ACTION TO PRESERVE FREEDOM OF SPEECH 123-24 (2021).
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70 Rahman, supra note 63, at 234-35.
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3 K. Sabeel Rahman, The New Utilities: Private Power, Social Infrastructure, and
the Revival of the Public Utility Concept, 39 CARDOZO L. REV. 1621, 1629 (2018).

& Id. at 1687-88.
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81 Klonick, supra note 46, at 1630-35.

82 1d. at 1630-45.

8 Giovanni De Gregorio, Digital Constitutionalism Across the Atlantic, 11(2)

GLOBAL CONSTITUTIONALISM 297, 299, 309-10 (2022).

84 Id.at 309-10.

85 Id. at 309-15.

8 Id. at 309-15.
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FE BERTEAHAGANBHALTE HEL—%F 4
A ) ZHREHBAESA "R ERE T RAT ARG BB LT
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116 A » [FEE69 > E95-96 o

" g Fike9 > H95-96 -
18 Nicolas Suzor, Digital Constitutionalism: Using the Rule of Law to Evaluate the
Legitimacy of Governance by Platforms, 4(3) SOCIAL MEDIA + SOCIETY 1, 2-3, 8-9

(2018). S5&:RAMHTHE > F5E45 > EH106-107 -

—246—



——mWHE=ZH EREABRN BRI Z e EE T/ AT 37
EHER Y EMREARA TR EEu R

2 BRI RIEFZIRARENINELZES] 2 7
v BSA T B L L L 2

BRTAERAREGRLEARSREERZEERN - B2
BEEAREABAFERAARNERITE  THRLATE P
BRITALEEREFRTBRITE  BENPBHEEBRITE -
R E R T REAT S - MAAT &G iaEBURT A
AR TABATAARESH S hammRE - Phs2  BX
TABRB AR EREAMAGRREEATZERHE B
IHMONEEG  TIEREEAMAEZEAREE  "PLEERER L
ERTHAHERL BRI ALTEXELEARRNIERTRE
B OTTREHHB L SHNTRARE HETPENELET B
IMARANEIBEESEZRHMIATENEEZE KT
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M9 i EIRE69 - EH95-97
120

Fischman-Afori, supra note 2, at 381.

21 Id. at 382.
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EHRBEEHANLEH L EBRABA NG AEAITHE - A
M WAER—RINARET  MEAMATATECEZEZRER
EHABIATARERBEFITAHEMXIELEENRLIEES
] o bR 2F A A B S ) 4 (Public Function Exception ) 2 %%
4% % # 3% & ( The Entwinement Exception) o 24373 {4 gy /A 3£k 48
ZHRBEEREE  AEMEAATERE "ERLEHIRR K
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MR AEBRARIERNERN T EETE MRERERRENHE L
BUAEERETZRN - HAHE T REFHESR, MEMNERF
FAATHBRBRZERZATHHMGTE " RAT M2 H Y, - A&
REREEREBNNE LR ERE R EAT AR EFE BB
FHREET RUBHEEFHAEANEE LR BEURHEFHER
FAF 2 kAL b2 e o 10

o~ NHERREHI SN2 AT L B ELEE AT
(OMarsh v. State of Alabama= ' Z i O BEELRBE S
N B B ] 4h FrMarsh v. AlabamaZ ( T4#% "Marsh% | ) %

124 See generally Michael Patty, Social Media and Censorship: Rethinking State

Action Once Again, 40 MITCHELL HAMLINE L.J. PUB. POL’Y & PRAC. 99 (2019).
125
1d.

126 Marsh v. State of Ala., 326 U.S. 501 (1946).
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FHERZAT & - R E B0 E VR BB F 1415
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PESE R BB & H A BB S 2\ R AL BB R AT

27 1d. at 502-03.
28 Id. at 508.
29 1d. at 506.
30

Id. at 508-09.
31 1d. at 507-08.
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(OMarshZ 2 BR#fERFE

Marsh¥ 2 # A @B A MUEEZ  MEFEF THEA LG4 REE
B H| 2 H % %4~ % o #Jackson v. Metro. Edison Co.7, £ » 3
mu%&%ﬁ EFIIME TRERE AT E TR, 2 A3
BRAE o 77 Ak E P B E IR ) 1970-19804F X B Marsh 5 D & Fr
SZNERAEE o B DL SRR A R ] 2 FIAMER A T B L
REAMNE T B R, ( powers traditionally exclusively
reserved to the State ) o '°°
7 #>Amalgamated Food Emps. Union Local 590 v. Logan Valley
Plaza, Inc.Z. % ( 4% "Logan Valley% | ) BT R — B AL A BT
HAREBH 2 WeisH W7 - 2L H & T DU 2 AF (T AR I PTE s f7
HEAFANLBEE P o Weisty 3t F # F Amalgamated 2 & T T &
B - LWiessE TRWAT gk N TETER LT &R

32 Id. at 507-08.
Id at 508.
Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974). A ZEJE A Metropolitan
Edison Company /38 4 /A N — R EE WA ZFLEEIIAFE » XEYEE
TINAHEEZEGEE > RYRZTERFRERS - RBERENAHE
EZEGRL N > AT AN EGEBHR L EERE LR FREE S
AR5

135 1d

136 1d
37 Amalgamated Food Emps. Union Local 590 v. Logan Valley Plaza, Inc., 391 U.S.

308 (1968).

13
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Bl Rl TR o

Logan Valley & 1444 - L 4 5F 41 5] £ #% = F ~ Lloyd Corp. v.
TannerZ. % ( T#% "Tanner% | ) " MW @l 2 HHEE -
FHARFRENER S AL ER MBS A BRI REEE AL

138 Id. at 310-12.

139 Id. at 315.

19 1a. at 31520, FSTSORSRIITHE » BB (T h SN BB A SRR
MANBBERD—RENEHI B LB ABGE - LR R - 20628
EH101-102 » 20194F -

41 1d. 327-33. (Justice Black’s Dissenting.)

142 Lloyd Corp. v. Tanner, 407 U.S. 551, 556 (1972). See also Paul Domer, De Facto
State: Social Media Networks and the First Amendment, 95(2) NOTRE DAME L.
REV. 893, 902 (2019).
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143 See Tanner, Id. at 562-64.
144 1d. at 562-63.
145 1d

1d.
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191 Cyber Promotions, Inc. v. American Online, Inc., 948 F. Supp. 436 (E.D. Pa.

1996).
152 14 at 442-43.
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WHASEBTE  BRES AL MRETHERAERER I T
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193 Id. at 443.

154 1d
195 Patty, supra note 124, at 118.
156 1d
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198 Green v. Am. Online, 318 F.3d 465, 472, 468-69 (3d Cir. 2003).
199 Id. at 472-72.

Id. at 472.

Estavillo v. Sony Computer Entm’t Am., No. C-09-03007 RMW, 2009 WL
3072887 at *1-2 (N.D. Cal. Sept. 22, 2009).
64 1d
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Rz BREKBHFNEERE  EAARAEHEMarshE 25
JEE #Eth 4 (an analogy to Marsh ) - 3 F ZE#E# 7 7 > YouTube

165 Prager University v. Google LLC, 951 F.3d 991 (2020).
166 Id. at 995-96.

167 Id. at 996.
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-257—-



48 BRFEEETH = AOH

=~ RBEAHRAUR AR F M R B AT
O SEEIERR 2 RS IEE
BRTAEAL S —EEIBRANIREFERE  LABEHE
FEF - AAAT B B3 B R T B 4 B AT B30 S A B B R A
AERZTHFHENETMEEEREH A o« H B LS A B E
FURZAMEERE " RAFV 2T - |, RF LR EE - H#h
#E BHBMABGLEABERIET AR BARENTES
EMOREES BRERTHERZYEE  LEENRREHE
BRI BRRT - S BRT RBOR A EE ARG TN EE T
WA BERTAF o " T2 R B H LR B33P - Benjamin
Jacksons A HENEF L RS EH T HBET 2282 EE(w
45 % : Facebook 2 % F 6 58 T 20 M 5 ) 28 % 25 L 4 5 4 % 40 BT 1Y
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174 Patty, supra note 124, at 122-23.

Benjamin F. Jackson, Censorship and Freedom of Expression in the Age of
76 Facebook, 44 N.M. L. REv. 121, 152-53, n.166, 167 (2014).
1d.
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Id. at 548.
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o See generally LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999).
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6 See also Laurence R. Helfer & Graeme B. Dinwoodie, Designing Non-National

Systems: The Case of the Uniform Domain Name Dispute Resolution Policy, 43
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198 See generally Kyle C. Bailey, Regulating ISPs in the Age of Technology

Exceptionalism, 98 TEX. L. REV. 953-66 (2020).

199 1d. at 957, 958.
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%o WE 2 BT SR o See Meg Leta Jones, Does Technology Drive Law?
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201 Riley v. California, 573 U.S. 373 (2014).
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202 Carpenter v. United States, 138 S. Ct. 2206 (2018).

203 Paul Ohm, The Many Revolutions of Carpenter, 32 HARV. J.L. & TECH. 357, 399
(2019).
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216 Developments in the Law: State Action and the Public/Private Distinction, 123

HARv. L. REV. 1248, 1261 (2010).
217 Gary Peller & Mark Tushnet, State Action and a New Birth of Freedom, 92 GEO.

L.J. 779, 789 (2004).

—268—



——mH= A ERMEBNERAGREEGFECAHEAEEE 59

Mol - SRR % A R A T M e B A B TR R B kB
RERBEASZBAEES  DAERERTTELE 8 5o TH
BEAR BE - LEERNER  ETBSR LY BRI
Bl o Pl EmU AR RARREN TREN EEEL,
HY T EARBEGBETERRNEAEAZTCERENRA
PO ETAFERCBRE TR AW WHA R A A%
Ho B EFF AR A BRERET R RTINS
MAEBEFERAFRAEER PRBRAP R EURA S
BROGE  BFE L AABR R AE S T R
TAHZERGEAMAE P RAEE AT EN R T R EL
AHEAWEE  REEATRTZR AR T ENHAR
Booflmme BERNBEGREREATANRE i &
B @R AHANRE  FlERBEFEUEAYTRITELAL
HH PSR R T A o 2P

40 [ H[ 7t Prager University v. Google LLCZ, £ A 8L AL F E & %
NERBEEHRITHEF RSB E B FUGR FHEREE
PEMTEZERNBY  EENATEZFHARRNE L HITE
EHRHELESNTE T ERTNBRHAENN - LEHAARE
BERABBEN THERNEEEY,  HBEUTELRBAE

218 o e s o s
WEAZ > [FEE69 - H95-98 - 2 MkITHE > [F3E45 > H106-107

219 i o ke  E97-98 -

220 Edoardo Celeste, Terms of Service and Bills of Rights: New Mechanisms of
Constitutionalisation in the Social Media Environment?, 33(2) INT. REV. LAW,
CoMPUT. TECHNOL. 122, 124-26 (2019).

! Suzor, supra note 118, at 5-8. See also Celeste, id. at 124-27.

222 Suzor, id. at 5-8; see also Celeste, id. at 124-27.

22

-269—-



60 FKiEZFH % —A\Oh

RETELFNEAFAEECARERAG - Ph% THatE
MR mmRE,  RETERME R LAY EF R TE 2
Az EREE RAETEERSRAREIRIRERGE R M
Ei~ﬁ%%%%@ﬁﬁ%i@%ﬁ?%ﬁﬁ%ﬂﬁﬁom

SR T EEPE

Lﬁﬁ%%%ﬁﬁﬁﬁ% EHEHEEBATAHHF 2
oo 2209 dn i & # 4T & Mark uckerbergmolsfﬂ H 4% Vox 2 27
TRRRBELEEZE GRS "I RGE—EEH 4T3k
%%&%~ﬁ*m*&mmmwlﬁmﬁlAfﬁﬂ’%%ﬁ%E
— (B R Bt R A R A R A B T R
%%%ﬁﬁ&%%ﬁ%oJ%~F(ﬁ>E?%%ﬁjmgﬁ%%
HRI A B RERA - PR EC S E N AR B LB ILEERE

223 wpavie s [FEE69 » E97-98 -
224 a/@L [E]5E69 » E{94-97 -
Josh Cowls, Philipp Darius, Dominiquo Santistevan & Moritz Schramm,
Constitutional Metaphors: Facebook’s “supreme court” and the Legitimation of
296 Platform Governance, 26(5) NEW MEDIA & SOCIETY 2448-72 (2024).

Mark Zuckerbergfy#% = 1] H Ezra Klein, Mark Zuckerberg on Facebook’s hardest
year, and what comes next, VOX Apr. 2, 2018, available at https://www.vox.com/
2018/4/2/17185052/mark-zuckerberg-facebook-interview-fake-news-bots-cambridge
(last visited: 2024.06.10) » SH{E2018F4H E R AR KBEBUIERZETE
20214E5 F BRI B BT SR 1B IR SRV B - fEBRES i iig - B T 389 Iy
BERE - DAL B (3 2 DU B L R i A R S AS 1Y R (M - WIpg At
ERR "B ZEES - 2 AR fsFacebooky i miERE o » KEA REHERN
ONE] R HE TR T B Mark Zuckerberg 72 (i 7l P9 7572 73 JIE 2% 1% 70 5F AF Facebook
FlInstagramf &8 i 2 #of o | 2 EElizabeth Culliford, Facebook names first
members of oversight board that can overrule Zuckerberg, REUTERS May 7, 2020,
available at https://www.reuters.com/article/us-facebook-oversight-idUSK
Bmanmmdemmnmm:E%M@@mgﬁﬁ:Fhﬁwﬁﬂm%

ZZEBEGIEEMANEMEN @ BE - AT EFEEITEMark Zuckerbergif &

-270-



——wF=] E BN ERAF R EELLBDREE 6]

eRERaERAAHEE REIEZEBZFWEDE TSBUE 6 EEEL e
X EBER - B ER BiLEE %€ (Oversight Board) %
FLHR—HABAQATABFHNGEAGHRMAE  FEBELITERET X
ST ZBFE B  HBTFHEREHFNLITUH AR - EER
BABEREHOAEATNNEERAEEEHERENIT BT
ZHBRBRBH GRS - T REBTER TR O RERAN L T 7
ST H H R4 & | (setting up their own quasi-legal system )

EZHEHE "IgERLEEH# |, (Facebook as quasi-sovereign ) 228 s
THRE  BILEEZR et BB EZWEAEBEARBATE YK
BrredlrBAEEEEREA UBTEEFTAYRMEN LR
HER BAFTEMERNAEEBERE - BHEEISE - B
HAEERGTREBWMEREAIMS (REER) BETRER (A
ANEEME) LHRIT WAL BERBZR ST UBEAEA
ACMREREERBOESLE "R TFR R ERET  MLE
B ISR R R E R T E LA Lk o 2
PHE-—RENELEFZR e BLIEPERRZBIRT L
SRYFZREN "Z2EH, Er TRES T, WESH - EW
HEREEETRREE I FEEW "THABEE ,  EHITNE
BARMEE  FRHENEANN A EERNITBATANEGEES - B F
FrefBUm B - RE - FEARM  ZHEFTHREREIRHEURT

/NGHEE#E Ry Facebook HYf = ZRBE » 4 Julia Musto, Facebook oversight board’s
first cases draw skepticism December 2, 2020, available at https://www.
foxbusiness.com/technology/the-facebook-oversight-board-first-case-announcements-
draw-skepticism (last visited: 2024.06.10).

27 Cowls, Darius, Santistevan & Schramm, supra note 225, at 2450-52.

228 Id. at 2452-53.

229 Id. at 2464-65.

2

-271-



62 BUREEITH = AOH

L E&iE S L
LRI

EEHEMEERFAT  TEHH  EREENETHED
TFHH v ERBRFNEEREREARAERCTE  CEHH
TREBEE L ERE TS TR ERGAZHETRT - A4 TL
BEEARBENENNNTEN = FHATH B AR T RT
o MR S B AL A R AL A BB T A A TR
TR L B WRANA LR FR LB L RS BHEAY
WA T ENEE B RS B EEE T P AL AT
B L KRR AT EHH LK R0 s R e R S 4
HEAFPHEEBATEH2AAHREEHZHEHE (norms)
RE#HETRUBOEGRAGEE T EEEZT AR THELAZE B
FA MERTAERRLREEARELBENLE  FPEHE
KEE—FEZRNEAERRE - PPN A SRR
BEBMERERERHAMAMA T ERELZEEER > LHER
MRAEERETHERRERBUSEERAEZIEZHAE4S
M R E LA E R R AR - BREE RS
BHTEERNET M L E SR T R 7|

230

I1d.
2 Epstm A A E LS R TR B T AREE S AR | SR - B

JTEE B i a0 e A B S B R A3 1 E B A AR B R TT B R R
P M A EEROR IS B A ] i E B B E AR - BRI EE
b9 2 A - M B ERT A SGR R O— S BRE S MR- F 2 50AE B
56 R B AL o T E 2 BOAHEE R - DR R A E RN EBUEH
AR T REIR o BN RE AR R SR SEEH RS —FE
ST IRE AR -

232 Suzor, supra note 118, at 5-8. See also Celeste, supra note 220, at 124-27.

-272—



——mWHE=ZH EEMEBRN TR FE TR EE 63
FEHETELE PR GHABITH

B 15 R

MG TEXIEZ BB THTEY  BBNERBREFDH
BT RBFIIA - FHEEBWERBRGES  FREPERZ
R GETERETWEEN  RAUYE TR TS
B BRI NEER P AL HEA ORGSR
RGBT RE TR ML AT AR SRS RBETARREA T S
WEHA EREHAA T (&) BRITE,  HAAEmESAE
HRERB RSB T RN A LRSS RTZE — 2 REY
EHREARMEE S ARA AR > S Ee RN o
AXERBBAEEHRA T ELE S LT LA ATRA
— W BAREARBFNESREEREARES R R
AZHBEE ENSENTERAMEA ZEEARTERENS
s EAEEETR TARRERF S BETELESL
WA BERTREERA R THETEZHATE, - UREER
Bl K AN ALY R ) ok SEREE- L INES TP
XEBLEALBHEHNER AR  FMLEEHHR THETA
W, 2 BB BHRAEEFARNLE S I E BN EE
T— Bz S sa il E e B - B AR A AR E S E A
ZEH B TFERHUGEL T ETHEEAEB AR E R I EN
EEfgh WEBPABARIBFFAEALER L ARER
ZERWHPMEE I MBBE RN R TR LIFEHRRA

233 1d

234 pm s S00%E RIR IS T S s AR AR RS
(I RS TRARE Y &% BHERAR EATR  BREER

-273—-



64 BKRIELISH % —A\Oh

ZRHBEER - AURE > KRBT TN F AR AR
AR EReASE ) 2 THEBES  FAREFAFERLTE
ESLZUAARBEFERFERP MAZABEERL  AHBFE
BAMEAAERAPATA BEL—%FF "HAALE ) ZHER
WA - BR > ReETBRAANKBURREFLRFH2EHS
ENFES O REAFHMENERE  EARFEREHNF LHE
FRINEA T % - MBREGFNERABTRT ST HRMARA - VL
B A S 4 48 B 18 AR AT o B A B AL B v 4 R AR B U B KA B
FARREN FRELANA > BRAFE—FREIFZITAERNER
NEFTHTHIAWEEZAERN > WRARERTEESLE T AL
RAMME,  EFEAAHMENASREREUREERFHKRE
FAEWIRRT - A AN 819 DL E 4 ol B $8 8 F 3 4 R B 7
FoORE— oW o

LA ERE  PAREREEERRNALR M - AR RHE
RAERBRAREREZEE TRLZMMTER TR -FHRRAAER
ZRE o Pl T RFEZ BB BATMTRE R E TR EH
o  EEHRBEEFEBITAFERRANZAEFE  AXEAREE
BAERA T SCH s B M - BB F H AR BT K A AT R E AN 5

BESEBUAE SRR 2 IR R LI -

274



——m =R B B IRBSRK 6k R SR 65
SENRA

—H X

LEWE ~ 2035 EaLsE - BT ERBELEAEH A FRXFZET - 31
B8 HA1-80 - 202344 f o

200K - XEBERATARNEEEZEREFAGEHLALFTRA—RE EH
A R R B A - LR 0 20428 - HO8-123 - 20194 o
3ERER - EAMAERBAZERRLEZR R  AXREEHEET -9
B4 - H39-83 - 199743 f o

dMER . —RERNEEEE—RBRTIAE & ERMBELHERETH
%% - H301-354 - 202047 A o

ST AHE - FEEBEZR  BRBRGFNEEEARF Z =AM EE
BB B E R SRR LT P ROKERTA - 65H14% - H45-79 - 2022
FI2H o

6. MROTHE - BT ERHBRGELGER L EEEAR—F & FH TN
Bl ZBE - EREE 278 - H104-111 - 202443 F

7R - BamZ A T B WA FRME SRR BT A SR FRE
£ 5 3841 - EH108-199 + 20254E2 A o

SHEH  EERHEEHH % (GWB) B BT E4E 2 ¥R/
TEYMLSBEEFHEA LT AT HEF - 31534 - H109-164 - 2023
FTH °

9.3 KM ABMEZE=ZARA - A BEEHR - O/ - H59-60 - 199544
):] o

DFFH EZ2FE BFEEAAMRAETEEE T RNAERET—U
LFEMEEEMNBRRETIONFEEHM G > BIFERZELZET - 80
# 0 H1-55 0 2023474 o

TN EABAMEARANEBEER A - AEEEHE - 98 - Ho64-
73 - 200347 o

RIAKE HABEREFFNEREELLARE MK

DA 3 B 48 33 IE

-275-



66 BUREEITH = AOH

FEBBR AT & BHEEEEMN - 23548 - H20-44 - 201154 -

BEME  AIFREARBEREZBBERY - UEBEREREEZEZ AT
Bl L EE KSRk Ewm#E - 505348 - H703-787 - 202149 A

UBEHR  BHEAMAR THE=Z AR ) 28w BOREETw 318
E67-112 » 19854E6 ] o

LA - B CBAWHE) s T FFIA L AZHREREE  BUsHE
S o 94H] - E83-147 0 20224E12 f o

6%81E  HBEBENELAGZHAE— T EREER, WEAAT
N PR EAR B E R R T E R RS HIR - 20184E10 A o

174 W - 1% B Facebook X3k i # B Z X IE - A FR ZET| - 3141
o H1-66 - 202341 o

BRGNS ABENFEFNRTREE— AT NFNACATREL A
Bk 5855 - 1928 - H63-80 - 201144 A -

DEZY TERRERZAEZECEEMAFE  EEEAEHRRFEZLAE
WA 20064511 o

0 FEE - BAEERES R E BT £EAKY N TENEAREER
B P EEBET] 434 - H153-195 0 202346 4 o

AT THF  BRBEAEEE RALE  EHEEE:URETEA
Bl GHRAEFE - 345 - H63-104 - 201841 A -

2EHEEE TETERFFEARBFINFNAEEN  CEABITENLGE
W B EE RS RERE - 49648 - H1915-1977 - 2020412 4 o

—H X

1.Bailey, Kyle C., Regulating ISPs in the Age of Technology Exceptionalism, 98

TEX. L. REV. 953 (2020).
2.Balkin, Jack, Information Fiduciaries and the First Amendment, 49 UCDL REV.

1183 (2015).
3. Celeste, Edoardo, Digital Constitutionalism: A New Systematic Theorization, 33

INT. REV. LAW COMPUT. TECHNOL. 76 (2019).

-276—



——mH= A ERMEBNERAGREEGFEL LB AREE 67

4.Celeste, Edoardo, Terms of Service and Bills of Rights: New Mechanisms of
Constitutionalisation in the Social Media Environment?, 33(2) INT. REV. LAW,
CoMPUT. TECHNOL. 122 (2019).

5. Chemerinsky, Erwin, Rethinking State Action, 80 Nw. U.L. REV. 503 (1985).

6. Citron, Danielle Keats & Franks, Mary Anne, The Internet as a Speech Machine
and Other Myths Confounding Section 230 Reform, 2020 U. CHI. LEGAL F. 45
(2020).

7. Citron, Danielle Keats & Wittes, Benjamin, The Internet Will Not Break: Denying
Bad Samaritans Sec. 230 Immunity, 86 FORDHAM L. REV. 401 (2017).

8.Cowls, Josh, Darius, Philipp, Santistevan, Dominiquo & Schramm, Moritz,
Constitutional Metaphors: Facebook’s “supreme court” and the Legitimation of
Platform Governance, 26(5) NEW MEDIA & SOCIETY 2448 (2024).

9.Davis, Bryan J., Comment: Untangling the Publisher Versus Information Content
Provider Paradox of 47 USC 230: Toward a Rational Application of the
Communications Decency Act in Defamation Suits Against Internet Service
Providers, 32 NML REV. 75 (2002).

10.Developments in the Law: State Action and the Public/Private Distinction, 123
HARV. L. REV. 1248 (2010).

11.Domer, Paul, De Facto State: Social Media Networks and the First Amendment,
95(2) NOTRE DAME L. REV. 893 (2019).

12Fischman-Afori, Orit, Online Rulers as Hybrid Bodies: The Case of Infringing
Content Monitoring, 23 U. PA.J. CONST. L. 351 (2021).

13 Freeman, Jody, The Private Role in the Public Governance, 75 N.Y.U. L. REV. 543
(2000).

14.Goldman, Eric, The Ten Most Important Section 230 Rulings, 20 TUL. J. TECH. &
INTELL. PROP. 1 (2017).

15.Goldman, Eric, Section 230 as First Amendment Rule, 131 HARV. L. REV. 2027
(2019).

16.Goldman, Eric, Why Section 230 Is Better Than the First Amendment, 95 NOTRE
DAME L. REV. REFLECTION 33 (2019).

-277-



68 HKiEEH % —A\Oh

17.Gregorio, Giovanni De, Digital Constitutionalism Across the Atlantic, 11(2)
GLOBAL CONSTITUTIONALISM 297 (2022).

18 Helfer, Laurence R. & Dinwoodie, Graeme B., Designing Non-National Systems:
The Case of the Uniform Domain Name Dispute Resolution Policy, 43 WM. &
MARY L. REV. 141 (2001).

19.Jackson, Benjamin F., Censorship and Freedom of Expression in the Age of
Facebook, 44 N.M. L. REv. 121 (2014).

20Jones, Meg Leta, Does Technology Drive Law? The Dilemma of Technological
Exceptionalism in Cyberlaw, 2 U.ILL. J.L.TECH. & POL’Y 249 (2018).

21 Khan, Lina M. & Pozen, David E., A Skeptical View of Information Fiduciaries,
133 HARV. L. REV. 497 (2019).

22Klonick, Kate, The New Governors: The People, Rules, and Processes Governing
Online Speech, 131 HARV. L. REV. 1598 (2018).

23 Lessig, Lawrence (1999), CODE AND OTHER LAWS OF CYBERSPACE, New York
City: Basic Books.

24 Lukmire, David, Can the Courts Tame the Communications Decency Act: The
Reverberations of Zeran v. American Online, 66 NYU ANN. SURV. AM. L. 371
(2010).

25.Minow, Martha (2021), SAVING THE NEWS: WHY THE CONSTITUTION CALLS FOR
GOVERNMENT ACTION TO PRESERVE FREEDOM OF SPEECH, Oxford: Oxford
University Press.

26.Minow, Newton & Minow, Martha, Social Media Companies Should Pursue
Serious Self-Supervision - Soon: Response to Professors Douek and Kadri, 136
HARV. L. REV. F. 428 (2023).

27.0hm, Paul, The Many Revolutions of Carpenter, 32 HARV. J.L. & TECH. 357
(2019).

28 Patty, Michael, Social Media and Censorship: Rethinking State Action Once
Again, 40 MITCHELL HAMLINE L.J. PUB. POL’Y & PRAC. 99 (2019).

29.Peller, Gary & Tushnet, Mark, State Action and a New Birth of Freedom, 92 GEO.
L.J. 779 (2004).

-278-



——mH= A FRMEBNERGREEGFECAAAHREE 69

30.Rahman, K. Sabeel, Regulating Informational Infrastructure. Internet Platforms as
the New Public Utilities, 2 GEO. L. TECH. REV. 234 (2018).

31.Rahman, K. Sabeel, The New Utilities: Private Power, Social Infrastructure, and

the Revival of the Public Utility Concept, 39 CARDOZO L. REV. 1621 (2018).
.Rozenshtein, Allen Z., Surveillance Intermediaries, 70 STAN. L. REV. 99 (2018).

33.Suzor, Nicolas, Digital Constitutionalism: Using the Rule of Law to Evaluate the

Legitimacy of Governance by Platforms, 4(3) SOCIAL MEDIA + SOCIETY. 1 (2018).

-279—-



70 BKiESIRH % —A\Oh

The Legal Status and
Functional Evolution of U.S.
Internet Content Provider:
Focusing on the Boundaries
and Reconstitution of the
State Action Doctrine

Hsin-Hsuan Lin’
Abstract

In recent years, the public has become highly dependent on digital
platforms, making the reconstruction of multilateral legal relationships
among internet content providers, users, and the state a critical issue.
Given the diverse and complex nature of internet service providers—
and their varying capabilities in controlling infringing or illegal
content—many countries generally classify regulations based on the
types of services intermediaries offer, resulting in varying levels of
regulatory stringency.

This paper focuses on internet content providers that generate
communication content or offer search services. Specifically, it

examines whether the filtering or screening actions taken by these
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platforms—particularly regarding cached or stored third-party
information—can be considered “quasi-state actions.” If so, these
internet content providers may effectively function as substantive public
utilities with the authority to regulate online speech, thereby becoming
subject to certain constitutional constraints.

This paper first explores the legislative origins and practical
evolution of Section 230 of the Communications Decency Act, a key
statute concerning U.S. internet content providers. It critiques outdated
aspects of the legislation based on scholarly analysis, followed by an
argument grounded in the boundaries and reconstitution of the “state
action doctrine” as developed in U.S. jurisprudence. Through an
analysis of representative court rulings, this paper investigates the
permissible scope of constitutional constraints on internet content

providers.

Keywords: Internet Content Providers, State Action Doctrine, Information
Infrastructure, New Governors, Quasi-Government, Section 230
of the Communications Decency Act, Public Function Exception,
The Entwinement Exception, Content Moderation, Public-Private
Hybrid Organizations
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