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4 Roxin/Greco, aaO. (Fn. 2), § 3 Rn. 51ff., 55.
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R BY¥CEREAASTRZESL T RE, #FRBHR S ;
MAHEREEMENASR  + o2 TRE, ™ Hib - HEAW
BaEMe PERENE—BFEHLEHNT  TELFRMERN  HE
BEW MEHEESHAWLERE  4F LRI LA
Frée ety 2508 - ME R EMRBARY W HAMZHEE -
BoARAE ST AR B THEA o R &R AR A F
Matn EE WA - TP E MM R o

WA T AN ANHE N REAEH KL EIARNAEYE, BE
FOBENES  FRHECESHERT TREALE THEAR, B
WHABTREE  pdems  RESFAGLERNEE: WY
KETHEHNARBUNEREARR  NEAZENALTAE - &
M- HEANE—RERAFAARGERBE A E—EE®FN

3% Roxin/Greco, aaO. (Fn. 2),§ 3 Rn. 53. ‘2R » LR AN E5R > Roxing mEEH

W Ry Bl 5[ A SRR IF AN - SR TR R AAYIEE B R > Roxin £ HFah A
fEE PRy A (R -

36 Roxin/Greco, aaO. (Fn. 2), § 3 Rn. 53.

37 Roxin/Greco, aaO. (Fn. 2), § 3 Rn. 53.

38 Roxin/Greco, aaO. (Fn. 2), § 3 Rn. 51a; auch Hornle, aaO. (Fn. 4), S. 48f.
3 Schiinemann, Zum Stellenwert der positiven Generalpriavention in einer dualistischen

Straftheorie, S. 214f.
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1 Pawlik, Person, Subjekt, Biirger, 2004, S. 24.
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42 Roxin/Greco, aaO. (Fn. 2), § 3, Rn. 52; BVerfGE 126, 267 (413).
43

Roxin/Greco, aaO. (Fn. 2),§3 Rn. 62. JE{LI R RINIERE » 2BF5687
TT55% R o

a4 Roxin/Greco, aaO. (Fn. 2), § 3 Rn. 51b.
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J B [ T # Greco#% 2 "l Sty 4 % B #AE% |, ( deontologische
Schranke der Strafe ) 45,
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EHEHHERETHAGEE AR ARR AHE T T4
FEERAANRERER o HA RERA - % AT DLE B0 R T8 &
EERAERFAESHE  BERnpREEER  TULEE
DT AL RN R 24 - B T (THEN) LE
TAERE, FARHAREMNYROES Tt (FoFEFX
BAN) o BT Z 0 BT LA A RET F AR BB
BMUABRESR ABEEAL#WEREL Sy ENERHR
BERWTEG B R R

HEHEWRLEE  HER R R THEE  TRELL2HE
B ARBEAENEEATEFEGTEEE  SREAY S
EERTEGEGBR P RRS c AINERRA - £ AT EEEM N
—HEEETE bRk THE, IREEREANYRNER ¥
Grecol R B H R Ay T % B, g mrERHAAHE
HERRA—BEEGEERY  SEEAEHANRERAME L
J8 o % % Greco B Roxinl % 3 5 % B A R 2 AR o F 81 R - T
FAEwER BEEE%k BABLREEEHAE  KAHEH
5TE, WG SETLOAHS T A, AL RS R

° Roxin/Greco, aaO. (Fn. 2), S. 247ff.
MIEFHEEH | (Deontologie) JFf5—MEfRIE 2 FHYEE - Wi —UlfEE EHAY
AU AR - AR EKant » DL 2040 A William David Ross (EFHEE ¢
JEEEHE > EMUTERNVEREHN BT EAE  BREEELIFIEFES
FEALHIEIS ) o SRitter (Hg.), Historisches Worterbuch der Philosophie. Band
2, Art. Deontologie, 1972, Rn. 114.
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A e e £Greco, a20. (Fn. 33), $. 2488 Hirnle, aa0. (Fn. 4). S. 5. Byl

I SR8 I B EL R Y s R m] BRI RE > BHAE T X2 - BRI -

8 BN - & Greco F 5 A4 B 35 18 JE 52 & 4y Bt ( Roxin/Greco, aa0O. (Fn. 2), S.
109f.) HYRF izt - B R E ERVEH - JyE 5% i i ER SIS EES
EEI °
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BRATHTHARAR LEE T SLHARERAGEN T REM
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A

LTR 7 16 % 1) 81 B By~ B L3R 70 R AR R 81 69 4L 6 B o
TREAMMEE T L YL BWEERET TR AL FH LN E
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o B —ER KA WL F AN EREA > TARRNH
BoEhHERRABAGEEFEE ETRAETEWERANZS
FREE -5z EwcB-—BHEmER e THREHR
WEMERFR ARG EER  UPHFBRETZRET TRELR
JEAAR—BEmEEA G Ew > AUXE A —HBEZHENE
fEarg e

2 BITERMENESR - MEIESMIERBER
—~ TIETFERG o ISR e L

ORERBERIMER TIBY , FISER 7

MR ERHANEFRATE  ERsEs T HEHGE
O WMTGRAERNE S5 LN EE T AR A RS, WEH
M BlERAMTANEEREFTERMEY  TEEER T K&
8y, BB - Homlete 3t (RS HE %) —Fd - BE B T ERBE
28 TRY, WHABEREA  THERBRAY LR BMR
AFE TTFEEHE,  EoERAHAEAEEE S HEA
WP FZERBLER RS HHmE R WER AR

 Hérnle, aa0. (Fn. 4), S. 17fF.
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T EXEFRAFAENEEAEY  FAAEESTHWE
o FELATREN - BHHAERAEETE - HHHHELL
FEEBRFALSE  EHEAMEAZEEN TRERUEHE, o
B B Homle Ak 2| by B W H S B A E R U fr AR S E ey - 2
TSR LT T E R R LT H 4y o % Homlefr £ 47| F &
oA UBHEEERY  SEERAR AT ENES Y - 23
BEWEETS R X FRTERWE S - BAl & 2B ERe(E
ENETEME - Edm g —kme - A2 b — 4 i 5 B
WIEME - DARRERAREFRASHEE K -
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%xiﬁ LR AR R A D AR EEN
B % THENRPEE , KAIRRAR T ENNER - —
FERBELEEEL  ERMAEENEESE P EAEE
HEAFRMmERY  RuaEEBEANTERY « N aE R
EoomLRBTHRAEN  $EE TR EMMEEEER,

50
51

Hérnle, aaO. (Fn. 4), S. 22.

PRI » 5 I T Wi T g 408 Y60 ) 510 288 o 2 12 09 (B (E Y B A 1%~ BRI AT K lug 3 H X
Ba BV ERIHEHE] (Klug, Abschied von Kant und Hegel, S. 40) HEHFRE
M o BKIugl BEAM ST > 22 Hruschka, ZStW 2010, S. 493ff., 499ff.
FFeinbergfyi % » BIfH A HISTAYF M IS (expressive function) » H T X A]
&5y By rE MR BT E @ MY ThBE » Z2FEINBERG JOEL, DOING & DESERVING; ESSAYS
IN THE THEORY OF RESPONSIBILITY 95-118 (1970). “A## » EFILFEINEEN A fE S
PRFEILTNETHY IR & M » 10 28 23 A {18 1) B8 G o THI S0 FH S B R it 36 52 ~ el DA 5
"TLLH MR E BT SR R E R R JTRE IS e imBh S T BT -

52
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53 Klug, aaO. (Fn. 51), S. 39f.; Hérnle, aaO. (Fn. 4), S. 13ff.; Schiinemann, Aporien

der Straftheorie in Philosophie und Literatur, S. 328ff.
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54 Vgl. Zaczyk, Selbstsein und Recht, 2014, S. 23.
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Vgl. Kant, Uber den Gemeinspruch, in: AA (Ausgabe der PreuBischen Akademie
der Wissenschaften, Berlin 1900ff.) VIII, 297; Hdffe, Zur vertragstheoretischen
Begriindung politischer Gerechtigkeit: Hobbes, Kant und Rawls im Vergleich, S.
211.

RN AMEE BB SAEBRALE LV - 2328 AhEE B2
17Hf » E1-18 » 20034E5H -

Klug, aaO. (Fn. 51), S. 36. JH{UEIEL » Roxingd By " F F— I A IR HEATE %X -
BEARE /MR R B IE 2P EEEHE | > Roxin/Greco, aa0. (Fn. 2), § 3 Rn.
8.

56

57

58
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BE290-291 ~ 298-299 » 20224121 -

%0 gt 41 7 fry Kanti S HE AR R AR 18 B B 1) 3 B2 022 0 P T
o, FRFENITE L EE TR o 2Ebbinghaus, Kant und das 20. Jahrhundert, S.

61 110ff., 114ff.

Hoffe, Kategorische Rechtsprinzipien, 1994, S. 126; Vgl. auch Kersting,
Wohlgeordnete Freiheit, 2. Aufl., 2016, S. 104; Vgl. auch Tang, Eigentum und
Staat bei Immanuel Kant, 2019, S. 24f.
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63 Kersting, aaO. (Fn. 61), S. 142ff.
64
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160 Vieweg, aa0. (Fn. 147), S. 228
161 Appel, Verfassung und Strafe, 1998, S. 448, 461.
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164 Jieweg, aa0. (Fn. 147), S. 3521,

165 Vgl. Jakobs, Norm, Person, Gesellschaft, 3. Aufl., 2008, S. 117.

168 pawiik, aa0. (Fn. 75), S. 308.

167 Vieweg, aaO. (Fn. 147), S. 352
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168 1 ieweg, aa0. (Fn. 147), S. 352.

169 Hegel, § 153. Vgl. Auch Vieweg, aaO. (Fn. 147), S. 248.

170 Vieweg, aaO. (Fn. 147), S. 382

" Vieweg, aa0. (Fn. 147), S. 382. BEMIEMH - BHENEAMAREEECS
JEE ST E S 0 381 - H65-85 0 201149H -

72 pawiik, aa0. (Fn. 75), S. 82ff., 258.
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Bk R o TINEF sy B bRt PR EEARBERL B HFT
TR L BB S LT RIRR AL o
WEEAERR  ARME BT LR E—ERAH ERG Y
B ESEAST (REN) RE—AELE L EXETE

173 Pawlik, aaO. (Fn. 75), S. 118, 120.

74 pawlik, aa0. (Fn. 75), S. 190-192.

75 pawlik, aa0. (Fn. 75), S. 113. 3 bb—BAIHERTMRER » 00 (M RIS B S
Oy

176 Pawlik, aaO. (Fn. 75), S. 175, 192.

T R BRSSP AR B -
RHE LB ER SN - #32F |8 o | Hegel, Michel/Markus (Hg.), aaO.
(Fn. 151), § 273 Zusatz.
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178 Vgl. Pawlik, Norm und Bestédtigung, 2017, S. 55ff.
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179 Vgl. Quante, Hegels Begriff der Handlung, 1983, S. 55-59, 74-79.
18

0 Vgl. Hegel/llting (Hg.), Vorlesungen iiber Rechtsphilosophie, Nachschrift Hotho
(1818-1831), Band 3, 1974, S. 283.
Vgl. Vieweg, aaO. (Fn. 147), S. 98.

2 Vgl. Vieweg, aaO. (Fn. 147), S. 52.

183 Quante, aa0. (Fn. 179), S. 55-59, 74-79.
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184 Vieweg, aaO. (Fn. 147), S. 49
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8 Pawlik, aaO. (Fn. 75), S. 55.

187 Hegel/Michel/Markus, aaO. (Fn. 149), § 95.
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190 pawiik, aa0. (Fn. 178), S. 54.

191 Pawlik, aaO. (Fn. 178), S. 55.
192 pawiik, aa0. (Fn. 75), S. 180.
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197 Vgl. Fateh-Moghadam, Grenzen des weichen Paternalismus, S. 27; Rigopoulou,

Grenzen des Paternalismus im Strafrecht, 2013, S. 42.
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Retribution as the Legitimacy
of Punishment

I-Ning Liao
Abstract

This article aims to propose a foundational framework for the
theory of retribution by employing a unified argumentation model, thus
simultaneously justifying both the purpose and legitimacy of
punishment, addressing the core concerns of various retribution theories
within my country, and integrating these different approaches into a
cohesive whole.

At the heart of this retribution perspective is the principle that the
state must impose punishment in response to criminal acts in a manner
that corresponds to their value and is determined by the will of the
subject. Theoretically, this necessitates an affirmation of the
subjectivity of the individual, a demonstration of the relationship
between the state’s obligations and the individual, and an explanation of
the rationality behind the correspondence between punishment and
crime.

This article argues that, as citizens, individuals conceptually
recognize themselves in relation to the state and thereby acquire subject

status. The freedom of individual subjects can only be realized within

Assistant Professor, College of Law, National Chengchi University; Ph.D. in Law,
University of Freiburg, Germany.
Received: August 18, 2023; accepted: July 31, 2024
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the framework of the state; actual freedom depends on an
institutionalized behavioral order jointly maintained with other subjects.
Therefore, individuals have an obligation to uphold and continue
practicing in this free order. When a citizen violates this obligation and,
through their behavior, adopts a fundamentally negative stance toward
the existing order, it becomes necessary for the state—as the
embodiment of the overall legal order—to respond with an equally
severe objective measure. Through this “negation of negation,” the

universality and validity of the original norm can be reaffirmed.

Keywords: Retribution, Prevention, Punishment, Freedom, Principle of Guilt
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