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R E B E AL A (World Intellectual Property Organization,
WIPO ) %1% JF{f K k&4 (k% ¥ ( Traditional Cultural Expres-
sions ) - EIEEWE M " REEL I RE - EEMEHK 4 (The
Protection of Traditional Cultural Expressions: Draft Articles - T 7%
"WIPOE Xk, ) F Bl AIER (sui generis rights) - ¢
R b E fERE B R EREWERN - 50 ERM A
HEETR - EENEERKEAS BAFEEERA (THTE
BBl ) o WIRIE F AR B A A SRR RAIR T
BRAIEAMHE ) - FRUHYE "RERK A%, Stflny &5
BEAF, - EBE RERKEATEAFABERAFTENE
BEEABESXRATETR » CHEEERZMAE » EHE 24
TEAMSHE - FEIm & A - DA 4 R Rk S e B4 % B AlE »

FEEELEE AR ERAE BAEAREZN R - Bk
B B FREE o B BAFAMBERE RS > — T EEBREF

Cyrill Rigamonti, Deconstructing Moral Rights, 47 HARV. INT’L L.J. 353, 355-56
(20006).

2 MR » F (=t Tﬁ%iﬁqﬂ;‘/ﬁm‘i SREN VAL S 1 E R R e E
T (e VR CEPD o F197 0 20145 125
3

WIPO, The Protection of Traditional Cultural Expressions: Draft Articles, Rev.
(September 16, 2022), Section 5.1, Alt. 1 & Alt. 2, WIPO/GRTKF/IC/45/5, Annex,
page 11.
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Brigitte Vézina, Ensuring Respect for Indigenous Cultures: A Moral Rights
Approach, 243 CENTRE FOR INTERNATIONAL GOVERNANCE INNOVATION PAPERS 1-22
(2020); Matthew Rimmer, Introduction: Mapping Indigenous Intellectual Property,
in INDIGENOUS INTELLECTUAL PROPERTY 1-44 (Matthew Rimmer ed., 2015); Jane
Anderson, Indigenous Communal Moral Rights: The Utility of an Ineffective Law,
5(30) INDIGENOUS LAW BULLETIN 8 (2004); Australian Law Reform Commission,
Copyright and the Digital Economy (ALRC Report 122), available at
https://www.alrc.gov.au/publication/copyright-and-the-digital-economy-
alrc-report-122/ (last visited: 2023.08.25); Jane Anderson, The Politics of
Indigenous Knowledge: Australia’s Proposed Communal Moral Rights Bill, 27 U.
OF NEW SOUTH WALES L.J. 585, 596-97 (2004); Terri Janke, Berne, Baby, Berne:
The Berne Convention, Moral Rights and Indigenous Peoples Cultural Rights, 5(6)
INDIGENOUS LAW BULLETIN 14 (2001).

ENG BEEZFEREE  MMEEREER ABEEZE (Indigenous
Communal Moral Rights Bill 2003) - {HREELETER ° £ Rimmer, id.;
Anderson, Indigenous Communal Moral Rights: The Utility of an Ineffective Law,

supra note 4; Anderson, The Politics of Indigenous Knowledge: Australia’s
Proposed Communal Moral Rights Bill, supra note 4, at 596-97. 4PgEGRIIETE
2014482 51 /F NI HE B - SE kBB SE 2 24 R 7% (Haka Ka Mate
Attribution Act 2014) 177k - (HATAME S+ —THE B AIFETIRE © BAREE
(Haka Ka Mate) ; 3lfi H&F—IHAFSHE - B T HEEORHE ) - R0ES IR
TE » BFIEB% Te Runanga o Toa Rangatiraffi g RomaZ BRIERRHRE ~ T A+
i, (right of attribution) - {H¥f > 5 g 58 (R AR &0 7% SUALHYRER -
P2 RESERE | (right of integrity)) - %A ARKEL o Z:Parliamentary
Council Office, Haka Ka Mate Attribution Act 2014, NEW ZEALAND LEGISLATION,
available at https://www.legislation.govt.nz/act/public/2014/0018/latest/whole.
htm1?fbclid=IwAR3Lp0O9ahUfVUB8Cgqg-UaQRdii3WzfccgZh8gh4 AgMo9uig
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Haidy Geismar, Copyrlght in Context: Carvings, Carvers, and Commodities in
Vanuatu, 32 AMERICAN ETHNOLOGIST 437, 440 (2008); HAIDY GEISMAR,
TREASURED POSSESSIONS: INDIGENOUS INTERVENTIONS INTO CULTURAL AND
INTELLECTUAL PROPERTY 64 (2013). Hi7 | Zo i ?FJF TFUBIIE T s (oAt
il i Wﬁjflﬂ*&'h BT FER - ’é‘;’ﬁﬁizﬁ ~ 2 [ﬂjﬁ“ﬂ F1182-195 -
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BN F LM ABE  EECEFIER LS "B
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HAF# 02 "B % T (the right of attribution ) - & %5 1 45
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P AR AR E2E o8 EE D ARERE
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0 Elizabeth Schere, Where Is the Morality? Moral Rights in International Intellectual
Property and Trade Law, 41 FORDHAM INT’L L.J. 773, 779 (2018); Peter K. Yu,
Moral Rights 2.0, in LANDMARK INTELLECTUAL PROPERTY CASES AND THEIR
LEGACY: IEEM INTERNATIONAL INTELLECTUAL PROPERTY CONFERENCES 11, 14
(Christopher Heath & Anselm Kamperman Sanders eds., 2011).

1 Article 6 (1) of the Berne Convention, “Independently of the author’s economic
rights, and even after the transfer of the said rights, the author shall have the right
to claim authorship of the work and to object to any distortion, mutilation or other
modification of, or other derogatory action in relation to, the said work, which

would be prejudicial to his honor or reputation.”
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12 Article 6°° (2) of the Berne Convention, “The rights granted to the author in

accordance with the preceding paragraph shall, after his death, be maintained, at
least until the expiry of the economic rights, and shall be exercisable by the persons
or institutions authorized by the legislation of the country where protection is
claimed. However, those countries whose legislation, at the moment of their
ratification of or accession to this Act, does not provide for the protection after the
death of the author of all the rights set out in the preceding paragraph may provide
that some of these rights may, after his death, cease to be maintained.”
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BEEHE T ERERESE T EE, o

MEERERE- QR » A AHERERE-_ SR - &
REL M wEEl  BREXE SRR EEEAMSRE
195448 thMazer v. Stein®€”'e - HEMERE T H Wm0 T EEA
BTE ZERTRTAENSMERENTE  FHEEEREER
WkiE - WMEERKRE P TRIPSEIGEF2HEL G R EHEXRE
AR TEEHEEERE WHEER  BF - BEFERN
EMAKRY ,  FFEWTO® B EREEIL R - TP EEE b
A - EAnREZ RN A ER % o

RE P CEEFRET MABRERE-HFA - £AEED
AWTOZ 342 - 19984F A {k 35 TRIPSH#, § - %182 e 5 4 10152
1 TRARERAZE#  HESERAUEF2ERE  TTK

19 K. E. GOVER, ART AND AUTHORITY: MORAL RIGHTS AND MEANING IN CONTEMPORARY
VISUAL ART 1 (2021).

20 Rikki Sapolich, When Less Isn’t More: Illustrating the Appeal of a Moral Rights
Model of Copyright Through a Study of Minimalist Art, 47 IDEA: THE
INTELLECTUAL PROPERTY L. REV. 453, 491 (2006).

z; Mazer v. Stein, 347 US 201 (1954).

‘Unlike a patent, a copyright gives no exclusive right to the art disclosed;
protection is given only to the expression of the idea—not the idea itself.” 347 US
at 217.
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sionless idea) K "% H B %kE | (idealess expression) 2.
EHEBE AR ER T  BRMXEHUAS "FHENE EAI(F
(intellectual creations ) %° |+ 3[R 7E #8712 T 13 DL % 2 (E % 13
MR EIRRER T ETEER AW T RAME ) (origi-
nality ) & " A{F £, (creativity) - M@ BB ExEZME
FEABWER™ o 55 - £ Akbar Ismanjanovi# ty + F (F# 4
FRE TAIER,  XHRGRE "RE,  WHAELEETETE
B TRA ) EHAR TR AR -
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zz TS o Y86 FUISHL o B s o F148-49 ¢
Richard H. Jones, The Myth of the Idea/Expression Dichotomy in Copyright Law,
10 PACE L. REV. 551, 553 (1990).

25 Id. at 554.

26 1d. at 598; Akbar Ismanjanov, Creativity Oriented Originality in Non-Protection of
Ideas: Inter-Compliance of Originality and Idea-Expression Dichotomy, 5 INTEL.

o7 Prop. RIGHTS. 191, 192-94 (2017).

Ismanjanov, id. at 191.
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W& 2T EF (artistic statement) % F|{x3 - M EEEAEF
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E3O o
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( Indigenous Communal Moral Rights Bill 2003 ) o e ge
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28 Sapolich, supra note 20, at 491.

29 Francis Yeoh, Choreographers’ Moral Right of Integrity, 8 J. OF INTELLECTUAL

PROPERTY LAW & PRACTICE 43, 44 (2013).

30 1d. at 46.

31 Rimmer, supra note 4; Anderson, Indigenous Communal Moral Rights: The Utility
of an Ineffective Law, supra note 4; Anderson, The Politics of Indigenous
Knowledge: Australia’s Proposed Communal Moral Rights Bill, supra note 4, at

596-97.
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2 Rupert Myer, Report of the Contemporary Visual Arts and Craft Inquiry,
DEPARTMENT OF COM., INFO. TECH. AND THE ARTS (AUSTRALIA) 151 (2002),
available at https://apo.org.au/node/140716 (last visited: 2023.08.25).

3 Natalie Stoianoff & Evana Wright, Fair Use and Traditional Cultural Expressions,
in  MAKING COPYRIGHT WORK FOR THE ASIAN PACIFIC: JUXTAPOSING
HARMONISATION WITH FLEXIBILITY 75, 77 (Susan Corbett & Jessica Lai eds., 2018).
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%6 The Protection of Traditional Cultural Expressions: Draft Articles, Rev.
(September 16, 2022), Preamble 7, “Promoting respect for traditional cultural
expressions, and for the dignity, cultural integrity and spiritual values of the
traditional cultural expression holders who maintain those expressions.”
WIPO/GRTKEF/IC/45/5, Annex, page 2.

57 “Maintaining the overall integrity, context and holistic essence of TCEs is
fundamental for the proper representation of Indigenous cultures.” See Vézina,
supra note 4, at 8.

%8 Alberto Vargas, WIPO’s Proposed Treatment of Sacred Traditional Cultural
Expressions as a Distinct Form of Intellectual Property, 23 CHICAGO J. OF INT’L L.

235, 264-70 (2022).
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Knowledge and Expressions of Culture Based on the Pacific Model Law 2002, 9
(2006), available at https://wipolex-res.wipo.int/edocs/lexdocs/laws/en/spc/spc001
en.pdf (last visited: 2023.08.25).

—135-



24 BR kBTN % — A

AAMC B EESEEARET  FEAMFARENER
hEAFRAEEERABNEFLE - CREWHEF - S 2H
ERMESL TRAERGEAABE ,  REBAHELE=R
AM— I EBEZBA  AESEEAFEAMER E5E
#oMEERsEY AT BVEBEETHL AR EAREER
AR TATERGRE  FEESWET - AXRKERBER
B NENEBETE LA TR ENEERA AL EP s
T A EAME, 2 EERE LAY A RRNEET S AL
o BB R AN R ERES BAE AR I — N
R o

RIEFAGES - S BAME ABHERS BAfFHEH - HWHEE
&ﬁﬁ%%%%ﬁﬁ?%ﬁt%ﬁ%A/%%ﬁﬁﬁé Rk 5%

BREREY  SERAEZFERRE  HLAAURERERIE

€0 Janke, supra note 4. (“The right to protect integrity and to be attributed for cultural

material is a human right.”)

BT RO TR 53 R L S BRI A (T
Gl mﬁ6;nzm T Wﬂ%’@ﬁatwﬁ‘ﬁra@waﬁ?
R e 14548 waa LA =g P Y TR > R

61

%ﬂﬁjﬁ“ﬁ’ 128 18] > £1196-201 > 2015#6” °

2w IEy mwﬂ?'Fm?Wﬁ*wﬁuﬂEWﬁ%ﬁﬂ’f%ﬁfﬁ
UL N PO o RANEE RSy T g,;tﬂiplﬂlﬁ ek ,%jfjiu_ﬂﬁip&?‘ % o |
Z BUE

JRpUE FW@ﬁ“ PORf?) 0 TREREERTECAIEY o R

TH ZCAl ll':jJ’ ki 7’ unglEﬂfFHLWH'ﬁ% HO BRESES F;C' PR

?“P@’WW%kW@? gy 2 - = ?“mmwﬁiFﬂwﬁh

| |*‘U,ﬁ£rﬁil_ WA ?l+§4:£ﬁ E[ﬁr—:lﬂ YprE s h Hﬁ%lxb-ﬁ[ ljjﬁ{rﬁlﬁ[”

TR T HUIR gifJ i ﬂJltEf AR = €1 (BT e SR ERE A
-

—w cwm

F
Ffiﬁgjﬁﬂﬁs:ﬁ ’ ‘Fz{ﬂcltf’ IFIZI' F“ AJ'E" E [/EIE lE[[—rIleI' F“”‘*ij—qv
H ?ﬁl?{fﬁ“ ,"E#J, B

-136—



——Z %A Rt R AR RS BAEARHZ N 25

ZHRARAEENCE  HWEAEEERERL  HEIEFCE4
ARGEAEAME SBA R ERSL " £8H,  TAFHH
R EE o

THAN L Z T - EEEBR - REAREEELH2022E 11145
BHFEITRAR  ETEEEE TRERESSNAME, % A
AR R EREESRA L ERETER™ MEE L EBRY
Z U e, REEAE AR, BYESEEAREY
FEAR Tl KFBEERZEFREWASLE BEAHRES L
B i BAREN AL RARBEARANELR  ERIRY -
17 80 B R 8 B MF AR PO AR B B R B BRI 1E A
ZEEES o DT Rt B AR - (8 A B R i i
XRETHERY  BEAGTASE SLBESZE  LH#
BB AR B - TR A8 B A AR b B R R

— ~ A\ RE B SR R P B M T B 2R A

AXHEBAFARBELLRGRR AL BEOWEEE
BERWEARAREEEFR FHAEELWEARF  noE
F ORI ARERE W EBH R E LR L ETER
Joseph Razis it : W B M At AMA - FTE A EWE N T L1
B EAEAER AR EE R EE AR Y EX
MR EES ek E A Y A EARF - EoE—
Rz MREEANWEBRME  wHF T X H L Wil

°F RUAIERIETIARE T RCAI ISR M T BT RO ATT ROP LI RE N
BRIV BRI R R TR G

L, SIS S pTEOIERE 2 TR -

o R R ]

Joseph Raz, Rights and Politics, 71 IND. L.J. 27, 31-34 (1995).

-137-



26 BRESFH % — A

Kymlickaff & - &8 # 2 & - ¥ L FE AT U EBENRE 2
"EAEE,  TAUEEEZEER®.
BMAEEENEARESLFERARTINBMS - EFT L - 40
AERI S RA%FEBEAGENESN  RAB T HBEH
AT $ROEEGRETHRAMETS - BRTEE ¥
Mk THA, EE  hEAEAMRALE  EEEBEEER
Pl x2s ARE  RERKEBEAN TLWMES FHF$ 35 -
DL R % T3k 56 B 2 2 Otto von Gierke#y " 427 | ( Gasenteigentim )
WA EIBAT  FAEBLE T, WL T Tamg
& A, (Reale-Gesamtperson ) - it " H K A EHEE -
THEMA, o MAHEA  EER TEENERA , W AHE
W kY o R R RERAEREE - TR —(E—
EEEEMEAEA AR TEAENERA ) ZHEIH -
HEREETENEREEARFGEE  REERFPRESE
ANBESFEAZ EBETEAD - plin sl E R BEE479% - (1
AAERE 2 B am TRdE Rk s B ai®: gF
AERBEFESTIS  KEREAZRE BB SRR ELYE
TARGWEHamzHE FhFEzpEgrsrs”. ¢

66 i/[lemllckaI?,i,B C R [CMRFERERUY (CEERED S [ o s I PP

7§\F“ o B WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF
MINORITY RIGHTS 75 (1995).

Yige ~ o pIgE Iﬁﬁ;ﬁu*‘ﬁzl B E?:F AR }?ng ? o W
25 5084 > §I129 130 » 2015F 12%] »

PR R LR S B MR O I S S 5130
629 > 2022F 9% o

IFITTIFE » F1627-628 « ISR Bag 51 = Ay L) ERE o

Wek e » il ﬁ:t68 F1628 »

67

68

69

70

-138-



——Z %A R AR RS BAEARHZ s 27

®oEBEAEBREAZEE HFRCRENEERANTEHN
Bl TS TIEEL S H179 0 Kok E 03 (e 5B £ K i
ABEFHAERS  ARTEEREEE L S0 RE# o

M P A AR RS E¥ TS TEMX
BoWERT B R WMEBRSYIMEE  AEHATREAEA
MEEBEER  BRAGR AL HATELTEEE T
FeEALEREAER T eWBL R froEs L e s
HEFAHEELAHR RAEEAMFIMNMERLEN TR - BEH
BER A BRSBAE N B - BT T (E A A
Rzl HAS A rE AL BERERIEZ X bREYE
o BAEREEREERKEREE  HENEER LA E
BETTRAE HELBRAGCEAM TREFREREELE
HoARBEERARGREABAZBNEELRE”  FAL
BHIEHEF T AR EA R,

HE E AT R L RFE RO A 2 A
Ho EFMBHRIXEIEEICETFREL L TXLZER - B
B TR REES RO ARI2E R B AR R E R AR
BRERER Tk, 2 XL BR - REEFEEINEEHTE17
SFEUE T ERGECENEEEERR L AT T RS
SHRABELESMEFZES  HH BHS U LHEHRSE  Hi

& JOSEPH RAZ, THE MORALITY OF FREEDOM 193-216 (1988); Peter Jones, Group

Rights, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY 8 (Edward N. Zalta & Uri
Nodelman eds., 2022), available at https://plato.stanford.edu/archives/fall2022/
entries/rights-group/ (last visited: 2023.10.30).

JEREMY WALDRON, LIBERAL RIGHTS: COLLECTED PAPERS 1981-1991, at 203-04
(1993).

=7 [ﬁjﬁ%té% v FI231

72

73

-139-



28 BRiESH % — A

MERHFEAREEEREREE, " BAEREABREERK
BAHARSHHR  SHIREERGAEESATEEHLBLH
GoMUBHEREES FTHHEBAFE L8 TRAEREE
BHAP - TABETHWASER CHESREREEBMY
TEREE ($BRESWH BN - BEEFEH LT EE
BE UERREREARA LN REE S EEEE TR E
AEFERERES BAEASBEYEELER o

BE2EEAABEN - BHEAEEEZEAEANEG T
SHF  HBAEABMETN TARBRRME,  THERABEARE
ETABEAE W ERARE  EOEEEEREREL AKE
MR o HHAEAMSEN T ABETH,  PEKFEHATRL
EREEUEMBEMABBERLEMEE % (HEETESE
WRERERE X EANE hEREE R E T AN REER
(i) 8L~ HAREREEL  BAAXEREEETH
BRZIEF - AN ELERENEFHER o ALEEE - T A
e EEEREN T EEASE, FANBEIHE  BhRNE
B A0 1F AR HE 2 P o

oy NREHEE AR RSE

REFEREINFEHTFARHARERE  FARARERIA
HEBRRAERE TRt RERZ S DAL LR - THEA
HERATEABAHRE  HTEEREEBRKRF LR OEE - A

TS T I TSR > ST36RE © ¥ (M L

P 5y AT A -

75 - , el g =2 e e ey 1 g B G
TG T KNBEY ) PR NP WA B BT
?ﬁ{?ﬁ??ﬁ%%’g » 51638 > F1703-713 > 2022F 9% -

~140-



——Z %A R AR RIS BAIEARHZ N 29

MHEAEAAGNER AT RS2 EARF  TAEEY
DEFREZERAML— o B BRE T ABEEENEE
EAZHD  UHEEN  BUMFIATAE N 2 %S BEATT AR
e Fln

%%M%ﬁAﬁ%@ﬁé% BEBENL T BEAE, 2
EHEBAEFERUELARE o mBBEAEREREIEE
JfﬁﬁJRﬂEi Bl 2% 1 ARSAR M T A, BEfE AW Y
ﬁ UH  RARABEEAL  LTHRHAL " TTHE, e R

%%ﬁ%&A%%%M&ﬁ% T AMBELE L — R E
%A%%%%%%%%K’~ﬁA%%@H%ﬂ£%%%tﬁﬁ
W BEEAMAEE  BARMETERENERRE A48
BAENETOER - MRS EASERE AR A REEHER - YR
e gR RS FAABESERy Mg B R -

B RS BAIE AR - B B A R AR Rk
BEEEZH  WETHEBREHEASENRA R ERREZ AKHE
PREE R L ARG ESAE BAE - HAH % T2 X
BB A - A fE iy e R R B - {23 R B R
THHZEA L R - T T DR A B T A A
TR o MR R R RS A 2 A R
ERAE TUREHERELHEAGEERE S Ry 8
BlfEm AT E Al fEE - P EAE  RBEE  REEKE

- = [IREL6 0 F122 5 ZEPEEE o [IELT 0 F152-53 ¢
77 - F fi

BHJL pﬁ:tz F1201-202 -
78

Shun-Ling Chen, Collaborative Authorship: From Folklore to the Wikborg, 2011 J.
OF LAW, TECHNOLOGY AND Poricy 131, 150-57 (2011); DANIELA SIMONE,
COPYRIGHT AND COLLECTIVE AUTHORSHIP: LOCATING THE AUTHORS OF
COLLABORATIVE WORK 130 (2019).

~141-



30 BKESH % — A

o BRECHON  FEREBRERP R - ARG Lk E E T
EHE REREBEASEAFERRLFEETHNEL  TLE
LRGN EBN X EE”  FERELTE T EH A S HE
AHE o WEBEEE L TFEE R T EwAL Y EEA
MABKEEEE  EREICEEBERYT EAFL  BRARAEAX
AP REFRFEEZ ABREZ M BATE TAMF, Hiz s
AR E T AR AN TR -

M B #8932 ( Federal Court of Australia ) 1994 4F # Milpur-
rurru and Others v Indofurn Pty Ltd and Others®?— % - W FHF (=
REBREEAFNTE EREENERAKE Z ARHEE - K F
L LIPS EIR-EHE L DEIE AN - R =F Rl
B F B G 2% o I EF - Indofurn/) 5] K 45 B 7 F K
BEWEGAEERE LREHEERRAE  REREXREHEH
EAREE RERNWHTEE  ZAMERER  BRTHE
A %R A o o

79 . T . e e e e e <
FUAITE & R 23 PR = TRUE SRRAI = o R i & i el

FOPHE DY (=R s 5 T B R R e 2 BRI Y
[ﬁJﬁ§539 C FIEFS4 o Z=HTRLE NEREGR VTR EY 58 ST T 0 i s
o (BRI (Hybridity ) pYfEGH# © 'JHomi Bhabhap% &7@%@%@ G
R R AN MR » B B SR g > 50T 1 > F136-42 > 2021
F3E o

80 SIMONE, supra note 78, at 127.

Z; FE 5 filE61 » F1209-210 -
George Milpurrurru, Banduk Marika, Tim Payunka and the Public Trustee of the
Northern Territory v Indofurn Pty Ltd, Brian Alexander Bethune, George Raymond
King and Robert James Rylands, Cth (1994) FCA 1544, available at
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/1994/1544 html (last
visited: 2023.11.03).

O SRR [ IR M0 (R[5 AR R R B

~142-



——Z A R RAE R AR BAEABEZ A 31

LN T H9 % BERR 2 o Indofurn/y 7] ok £ 18 B A 2 s 3 % o %
B AAETHEABEE AL ENEE AR EEE L
BAMGE - 50 nEHNBGAGEATE BT EHEE®
s —FHASHEENA T EEEE L ULTEE A
& R REAEEBHAEETEENRE 0 B— 7@ E A FH
At & =z %8 U3 3 (cultural environment ) Z % - % [F &£ £l
TEEE A Z L HE A M £ 8948 £ (the cultural and personal
hurt) o HLETHE  WEASAEERLRERKESY B4
- ATRBENERE ZABE  TREXRFZEE UL WHAH—
BWE - mMELAHER -

EHRE - EHREREE EARBEAGRER  hDEERE
FRBE AR ZRERBEANNEZLR - BETHF
FAREERERB U - HEREHNREERASERESLRL
BIESN  HEERTELRY o

=~ M RE By A hE
"HEE, A ERABENT MRS S ERETFH399

PRI 2 LI (ISR - 7 I (I s R
73 BT A (=~ = H Y [Pt K (traditional owner o S E ATRHITE
mhEE) VA - ff“lJﬁfJﬁé_t » HTKBY10H -

82 - 2HTI9R -

[ﬁjﬁ§ES2 0 B HRBT64FE ~ 0 5T144FE 7| ¢ “In the present case the infringements

have caused personal distress and, potentially at least, have exposed the artists to

84
85

embarrassment and contempt within their communities if not to the risk of
diminished earning potential and physical harm. The losses arising from these risks
are a reflection of the cultural environment in which the artists reside and conduct
their daily affairs. Losses resulting from tortious wrongdoing experienced by

Aborigines in their particular environments are properly to be brought to account.”
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Article 31.2 of United Nations Declaration on the Rights of Indigenous Peoples,
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126 W ﬁﬂ§§7’ Fr1o1-102 -

Article 3 of United Nations Declaration on the Rights of Indigenous Peoples,

“Indigenous peoples have the right to self-determination. By virtue of that right

they freely determine their political status and freely pursue their economic, social

and cultural development.”

127 Article 27 of United Nations Declaration on the Rights of Indigenous Peoples,
“...due recognition to indigenous peoples’ laws, traditions, customs and land tenure
systems...”

128 Article 40 of United Nations Declaration on the Rights of Indigenous Peoples,
“Indigenous peoples have the right to access to and prompt decision through just
and fair procedures for the resolution of conflicts and disputes with States or other

parties, as well as to effective remedies for all infringements of their individual and
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collective rights. Such a decision shall give due consideration to the customs,
traditions, rules and legal systems of the indigenous peoples concerned and
international human rights.”

129 Principle 3, Principles and Guidelines for the Protection of The Heritage of
Indigenous People, “Indigenous peoples should be recognized as the primary
guardians and interpreters of their cultures, arts and sciences, whether created in
the past, or developed by them in the future.” Erica-Irene A Daes, Protection of the
Heritage of Indigenous People: Final Report of the Special Rapporteur, Erica-Irene
Daes, in Conformity with Subcommission Resolution 1993/44 and Decision
1994/105 of the Commission on Human Rights, Annex (1995), available at
https://digitallibrary.un.org/record/188839 (last visited: 2023.08.25).

130 Brendan Tobin, Traditional Knowledge Sovereignty: The Fundamental Role of
Customary Law in Protection of Traditional Knowledge, in INDIGENOUS

INTELLECTUAL PROPERTY 565, 591 (Matthew Rimmer ed., 2015).
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138 Jodo Vitor Cardoso & Millaray Rayen Pacheco-Pizarro, Water Rights, Indigenous

Legal Mobilization and the Hybridization of Legal Pluralism in Southern Chile, 54

LEGAL PLURALISM AND CRITICAL SOCIAL ANALYSIS 117, 124 (2022); Chris

136

137

Thornhill et al., Legal Pluralism? Indigenous Rights as Legal Constructs, 68 U. OF
TorONTO L.J. 440 (2018).

39 Angela R. Riley, “Straight Stealing”: Towards an Indigenous System of Cultural
Property Protection, 80 WASHINGTON L. REV. 69, 86 (2005).
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FRAMGEE TR ENH B ARET X - FFURAHE—BIEER
iR 7 A (in the interim) " BF UM EEH R HEL

40 Pratt:5% " Iy WHREE | VR @ “A third and final idiosyncratic term that

appears in what follows is ‘autoethnography’ or ‘autoethnographic expression.’ I
use these terms to refer to instances in which colonized subjects undertake to
represent themselves in ways that engage with the colonizer’s own terms. If
ethnographic texts are a means by which Europeans represent to themselves their
(usually subjugated) others, autoethnographic texts are those the others construct in
response to or in dialogue with those metropolitan representations.” % MARY
LOUISE PRATT, IMPERIAL EYES: TRAVEL WRITING AND TRANSCULTURATION 9 (2d ed.
2008).
141 p"xer)f ay 5‘5(_)@{

R S AR A EH B
AP r:tl%&L SR A s PRIV e [fjﬁ{t79 » F143-
49 -

Danielle M. Conway, Indigenizing Intellectual Property Law: Customary Law,
Legal Pluralism, and the Protection of Indigenous Peoples’ Rights, Identity, and
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Resources, 15 TEXAS WELEYAN L. REV. 207, 208 (2009).
144 Robin Boast, Neocolonial Collaboration: Museum as Contact Zone Revisited, 34

MUSEUM ANTHROPOLOGY 56, 60 (2011).
145 %D::zﬁ NEd ?[J?H Fl? @ Ko te waka hei hoehoenga mo koutou i muri i ahau, ko te

Ture, ma te ture and te Ture e aki. @i?ﬁ #E  The canoe for you to paddle after
me is the Law, for only the Law can correct the Law. % Nopera Dennis-McCarthy,
Indigenous Customary Law and International Intellectual Property: Ascertaining
an Effective Indigenous Definition for Misappropriation of Traditional Knowledge,

51 VICTORIA UNIVERSITY OF WELLINGTON L. REV. 597, 588-89 (2020).
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146 Stoll, supra note 111, at 306; Daes, supra note 129, at Annex.
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03 “When applying the right of integrity, the determination of what is offensive should

not be narrowly prescribed but based on the facts at hand. Assessment should be
done both subjectively, from the point of view of the community that claims
violation, and objectively, by the court, within the framework of guidelines to be
developed legislatively or through case law, as informed by Indigenous customary
laws, practices and protocols.” See Vézina, supra note 4, at 18.
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207 | a1, supra note 106, at 312.
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Exploring Moral Rights to
Traditional Cultural Expressions
of Indigenous Peoples

Chun-Chi Hung’
Abstract

This article delves into the essence of moral rights to Traditional
Cultural Expressions (TCEs), examining their legal definition,
constitutional underpinnings, and practical implementation. It begins by
contrasting the moral rights associated with TCEs to those of authors,
exploring the essence of the moral rights of TCEs in Taiwan with the
perspective that the moral rights of authors safeguard the integrity of
their works and respect their honor and reputations. Subsequently, the
constitutional foundation of moral rights to TCEs is examined,
discussing the four fundamental rights covered by Article 22 of the
Constitution: the personality right, the right to one’s name, the cultural
right, and the right to Indigenous identity. Finally, to enforce the
aforementioned constitutional rights, this article asserts that moral
rights to TCEs must be constructed collaboratively by national law and
Indigenous customary law. Therefore, this article explores the

specifications of registered TCEs and Indigenous customary law to
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determine the scope of moral rights and standards for infringement.
This serves to enhance the goals of respecting cultural diversity,
safeguarding Indigenous cultural rights, and preserving cultural identity

within constitutional and international law.

Keywords: Protection Act for the Traditional Intellectual Creations of
Indigenous Peoples, Moral Rights, Right of Attribution, Right of
Integrity, Cultural Rights, Legal Pluralism
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