5 i et J5t HI] Bl
5 o 5 I 2K 2 VA B L

— R~ ISR AT RERUR

Yeh O

® H
T BHRARL - BH E R R (5 % B 8 | il 4T SANFIB 5
il W B R RR A R
R Bew®: 2EEHBEREE I BERERBHRE?
£ B RERUT : FHEREREER
S FIRAIR  RBE S B R AR HI W R
Z — ~ A W R A R

— EEMHAR AR - FEMAER A
- B RAER A = HaemE g R
= EEMAR A W (REHE A G

OB R E R HAARK % &

DOI : 10.53106/102398202024060177004
EZILBFRERFE LM BOARY LA BT - ZEEOTFE S KB AS
I

fEY  ——ZFZA+AE  ERAEAN . ——ZF+—H+AHE

RALAE - REE
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i =

AT 5 B A e vk e 4 E B R R ey et e o O B I B
FEBERNELERIRG £ BHEESRTIRKEE HE H E
Foik A uy P B - AR A5 L 8 ) X B A BUR B B T e AR R
e HHERTFIRAEEEELRHRIANTRLYE  BRIERBR
HEBERXNBHRENFEENSE  CRBAHTBREATE®
RFE—AHZEERBEMERHEX—WTRARER - AXAH L
R RIERERERNBERREREHZNNEEHR > HEFRE
AR 48 & 07 [ JESL BT R - ACSCER ~ He s B v 3% B R B U 17 R H T
Rl AR EMRLE—FEBLREREAELRT G ER TH
EomEik (BAFEGRYE)  FTEEE (AFEBRBRE 2K
XHRE) REBAS (FEFEXTZHE W%  FERHE) $=
BREEFE  LUERBEwAER S EHRSEEGETH LR
F o R R JEE R T R 2 H BT AR 8 o

FAREE - B 5 EFIER - TEMERA - BIERERA - EHEIR
HEERAI ~ EENERERERE - REREERE - heREER
BERITER
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B REE : EfERGOERRERE

FREM K (Covid-19 - HRAFREM K ) WoEsheEE  HEEW
Bib B HESEBHERRAGER  AERELEE  #F5
B R R BB DR B (Pl B REBR
ERABLARBITENSHENLES) o FLHEELERS
SERWEREEETHL TER  CEBHET o hREEREH
WEFHA R ES R RTIATE SRR LRR RSB
FHEBHENTEBESE T ARTHBGEREEERRTHE
HEATE  PEEAETREARBEAERE DR STEHE
TERHFASHE BB EAEEEL BE R BRRER
MR TRV ERETERBERNTHT AL ARNER -

ERRLRAREBRE R FEREN LA RBREE LY
EENHSAHD TR —(EH QP - A B R T B R A
AT SEHMEE - B19 - 208 2% RUK - 2 BB
WHRTEHWHER AR SHNEBREM FRREELTY
W M — M B BB KRB A ITEME (executive branch) T & HATH
B (agency) ZTE F B M BEHE - ERYUFHER

TR 21 T VBB R (9T o e i~ e
?FFFQﬁﬁm%ﬁmgdmJ’WE#$$u¢ﬁﬁﬁﬂWﬂﬁ ------ 7
ﬂ%%%&ﬁﬁf%dﬁﬁ“#éﬁWWV B 05 )
AIEOH R o 3 2 bl SR IFB AR R RO H BT
%/%ﬁwjgmﬁﬂWW@@ﬁ’Fmﬂﬁﬁﬁﬂ?ﬁﬂfﬁjﬁﬁﬁﬁ
(B [P AL B 111 20215 91 - e
e BRI S SR Do 5% W B ) e
i RS o RS, - R ﬁﬁw@%ﬂ‘ P T
ﬁ%@m%ﬂ7ﬂ5ﬁ¢$”@w xﬁ@h%» B L 7 5 41 B 7
i;ﬁif&iﬁﬁf@% P AR F[*[Eﬁ 9% 185 » F136-37 » 2020F 6% -

2 HIHPBIRAT R L (B % % 48 (GDP) VES[] > 19107 (89 (147
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( regulatory state ) = I ff % W #£ ( the fourth branch of
government) ¥ % - R A FLEERAXREK ML+ EHE
ETERBNATBME  MMESHERNTEY R AN E
BARBZWE L THHRBARRSHNERFL  ETES
EREZTEANHAGECEENREREESE  —EHRTEZBENEH
Bk ek R E R E R o TR AT g e B E e
EEMMALEL—FEER FENEHRER  aRAHEEE
Frfwim e ¥EEBRAEERTBERGEGER  HH
X &R LERYMEATABRGILERE M EEWNERARER
A& R o
BREHFEARTTREEERMEN W BB XSS 5T
ERER  —EEeHWRERSZTEEH - 7o AR R RATHH
BHHESERNABEMITEE SR AR ERE WHEZEYREL
# 4 (Non-delegation ) J& Bl By 3t * - %% Al W R F # R IEM

5% > F2010FE X EZE £ 20~25% 2 &[H » Nate Silver, What Is Driving Growth in
Government Spending?, FiveThirtyEight (2013.01.16), available at https://five
thirtyeight.com/features/what-is-driving-growth-in-government-spending/
(last visited: 2024.06.05). [P Z5 (Department of Commerce) ~ Z5E[ES
( Department of Labor ) F1Z & & ( Department of Education) [ A B 2NEEEE
HYBRERAT RS & - A Z AL 204 -

See, e.g., generally, Richard L. Worsnop, Federal Regulatory Agencies: Fourth
Branch of Government (1969); Peter L. Strauss, The Place of Agencies in
Government: Separation of Powers and the Fourth Branch, 84 COLUMBIA L. REV.
573 (1984); Karen Yeung, Chapter 4: The Regulatory State, in THE OXFORD
HANDBOOK OF REGULATION 64 (Robert Baldwin, M. Cave & M. Lodge eds., 2010);
John Braithwaite, Chapter 11: The Regulatory State?, in THE OXFORD HANDBOOK
OF POLITICAL SCIENCES (Robert Goodin eds., 2011).

WA iR A (MR R A IR ) SRR TSGR - 2 R
B EEEDE LEE TR RBIFER PR AR O i e E AR
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( Chevron deference ) % # 4 b7 f# #E3 F° = DL | B 54 77 45 47 ¥k
RMEE R T ARE  FHAFLERTIONRGER  EBEH
FRLEZE R AR A (Major Questions Doctrine ) 2%/ - # £ H
& B R ok B AR E R B SO - o (B 3 b o R 32 B AN R B R
T—HEURMEmHER MHABWZIEERE EREEZLRRE
FEREIRRELRESE R  REXEEHBEEEAHER
e X B A EAZCRA

EFERGERTEREFBEREHEEH 28 - EDF DB H
% ¥ ™ % 1% 3 ¥ Gundy v. United States (201946 A ff & -~ T %
Gundy ) —%° - %# B EH TR EHM - W RBUF L4
= £ ) Alabama Association of Realtors v. Department of Health and
Human Services ' ( 2021 4£ 8 A #{ & - T #% AAR ) #z National
Federation of Independent Business v. Department of Labor,
Occupational Safety and Health Administration® (202241 A > T
FENFIB) SXMFHHHEEAE o

EREREL FEMBRAI-HABEZEERZREZHER
PeenE R EC {8 bk F R E T W RO LR R 2 B R
oo B vk L T £ 2022 4F i West Virginia v. EPA (202246 A i

%i?ﬁ;Vﬁa$§ﬁ¥’ A Y 0 465 1] > F134-52 0 2020 7H] 5 MW R > 2 ARP]
TEME RN R ATER A g AT o R Y 285 200 > F124-27 > 20207 10
EJ o

SR I _FE R FT]‘T” > B
O ) S R R
203-213 » 20145 12%] -

588 U.S.__ ,139S.Ct. 2116 (2019).
594 U.S. __ , 141 S. Ct. 2485 (2021).
595U.S.__ , 142 S.Ct. 661 (2022).

BELRY R - YR BRI @RI -

i? EF Tu#\ﬁ&lﬁ: PSS R
Gl B S - 028 )

© © N O
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ik > THEWest Virginia) £7 > B BEALFEHRAREELE
R EH (REGERFERSE —KEAEH £ T BRI
mEE) Yo ntH BABBEHWESE —HENEAHEE
FEPBAFALNAE  FLLETHENEZRESRRE - HK
BRI — " AR R R B R A IR R R AT
R THEHLARRE LM BEESARLTES o

AXZBEEMW - EA LIRS =B EE Ry Lo
R BHHELESHEFEARFHERNBESEET - 25
B AT R R FRA R TR EHLESHER BB MK
B ERELERBENASREEE LR ERINEERE - K
TR EANBLESHEREEABNESBRER  RATH
e X AT B A e 0 R R O o (TR R R M AT B
BRI UNEFEBRAYE - B - i —F K4 Gundy -
AAR ~ NFIB + % West Virginia% & 5 - 2 3 (£ “F IR K % & 40 {7 % 8
TEMBERANEAER  AREHLRNEERERA - HHE
EHRWBF SRS  MHEFRTRAEEEELEHTHH
BoOXWMRBRAH TEERY B THEERE, SWEEEY
TR B o

AXE - HEREWEHRS  BEXZEMNEALEER o
HETHESE LR R R LR R BB BT R R AR
B (R ASHBERREEERNNERS) © BHBAML
AR R A RS o R AL E—F BB REFEERE
AEER FHEARER (BEAAEREY) PEEE (AHE
BT IRA Z ) BB (FESRELFZHHE B

0 s97us.  (2022).
11

HELE DT B SR FI -
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——=%xA ERMAARANAEBAFTHBEARELEHE T

REE) EZRBREEFE - iuﬂiﬁwﬁﬁﬁ””ﬁ%%ﬁ
%ﬁﬁﬁg’ﬁ%ELmﬁﬁ%E%§zﬂw%% W 1E 38 A ik
%ﬁi&ﬁ&J%%%%%ﬁﬁﬁﬁ’iimiﬁiﬁ’Xmﬁz
TEHRFERETM A NG AAERAH N E BT B R HE
RIANERERL  ERFLABETRAGEIHEHN EHEM  #W
EEEHBEEBREEMR EEENREL - MEERARERFNE
Fr A &% - e JEF % R £ (deliberative democracy ) # % i% i
BEHFE  RABREATEZREIEE RN E L EE -

8 BEEER | ZEERBERMOEERR

EFHERBR zHEERGEE T —EERLMEFHETE
W AR o T EE AR % X%ﬁ%?ﬁﬁﬁﬁﬂﬁ LTl 55 40 $
rEerEE2E ELTIEWEHSR FTHBAEBESR ER
( regulatory theory ) ;& ¥ ¥ 3% ( governance theory ) 2o W H
REACHR BN LT A e i R AR eI T R AT BUE (3
f& /N7 > public law ) # R ¥8 - AR AE - SRR BN EE
R AR o MRS K Ame - RARE BB T AOREA - EBE
Bl Kk B AL AR 20 AR W B R - U E DA T 5 Frow Wy I {E R 4 v

12 v[ljtf@j\dlr’:r}ﬁj\_ ) F‘Vﬁjﬂfﬁlﬁﬁi[ gf r]l'rj.l*%:’ Eiﬁ BJI:T—J‘FPU %‘ﬁjj';r{ji_j

i~ S Wmﬁ“ﬂﬁﬁﬁﬁﬁWﬁﬁo%WP T )

(regulation ) — JJE ﬁﬁgf%“ J"TTILl:tr ﬁf[j{»{ j i}%fl&% ¢|+§§|ﬁ:t“ Pl Fh' ﬁf[J
WEE e 5y T [y R ET Y Eﬁ& i ilf?L ﬁD[J ( top down command-and-
control ) Vﬂﬁ“ﬂ A S F“ﬁ'JE FHE o Al 5 a8 E'ﬁ? bﬁjfpi'

( governance ) K54, > ﬁu& PR PRl R T;L'F'Tfi 1[['}9‘\2 . 303': F'HEJ o RG]
ERDRG S BT B g PR  ORIAE - i AR
ﬁf& it~ AR E*JF‘\ (B PIERYERIpy 2% 45 - ?fﬁﬂf}i’%ﬁm?’}f’
PURIA I > =LY 2 i ‘]f[[32~34J/“]‘Tu o
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o Rl ZBK > BBER  BERAREBH -

&SRB RIS LB L B R 2 B B 1G]

MERE | EsEAEER] HARELH | RENieRNREd
o 5 Bt P 5 ] TSR
¢ B £ 7 | B T 2

- % 15 APA 5 2
—ww N PSR g e A
arosyy |[FHAE (EH[% mAPALU Rk LHEERT

i) R AR EENEEADM
= b 37 3 A8 Ak APA 2 £2

s | TR RAPAZ B
AR B A 5 4 g TRl

§ * Chevron/E{/E 5 HIJ

WM A% - 2Bt emiEn—EEERE > LBUF (£
BRMABT) MNERTHEETERESM - L—RENWER
REBEMNEEFHE TG L E £ EEFIOHLTFERRF
HEEz R XEEBREHEeA—HaBEEN TS - MiTEBR
HURREERENATHETEREFHNEE S L FRZ—EEH
ZRRMEAE  EHEmEELEENESN LR TRARE TS
BEEME SRMRATAN TS AXE (market failure - 2R ] 5 2 15
L2 % 5" (monopoly or oligopoly ) ~ 4} #(1% (externality) - £
& #fk £ (information asymmetry ) ) - b B H BT R 68 A 7
AHEFNBANANBETHNAE  BUREALEFER THOEE®
b — LA A ] W 9 A% E A %5 B 3% (public interest theory ) 4,

TS SR N ] TR © S PSR, N B T
PEE ?7 ( Federal Trade Commission ) ° ﬁ#ﬂ?j’ H19145F o

See RICHARD J. PIERCE, JR., S. SHAPIRO & P. VERKUIL, ADMINISTRATIVE LAW AND
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NEBERWEL  RETHABNNIANER T HWEEHE
o EBRARRERLEHEANESR AEFEE T ETERS
b 3% A R R DL RN R 3R B f& 2 (Interstate Commerce Clause ) % &
PR o MHATH o £ ERE I A1 19284 ). W. Hampton
Jr. & Co. v. United States— % %8 & t T # % B 0] "6 44 45 2 19354E A,
L. A. Schechter Poultry Corp. v. United States 2% BEEREERE
ARGV REN AN EEEMEeREEE" - %% AL 1930F
R HEENBHGEAABRINE  KNERABABUTH TS SN
MIANEUNFEEBEREG  MITERTERBREHABA BN #Z
REER W REMBRZE T W FR - i@ TR & E 1942 F 1
Wickard v. Filburn %198 » B2 32 SRR W 25 B0 7 45 ) 738 B IE & %
£ £ B E 4 B %ﬁ%%mmiEE&MO

PROCESS 13-16 (6th ed. 2013); OXFORD HANDBOOK OF REGULATION 19-22 (Robert
Baldwin, M. Cave & M. Lodge eds., 2d ed. 2012).

SRR R ] e o ﬁ‘UQT‘H N I’F* HipuAE s (“[tlo regulate
commerce...among the several states ...” ) » 4 [5R(— LA EG A HER]FY 15X
S e ik A 19285 1. W. Hampton Jr. & Co. v. Un1ted States— % 3L f#“ﬁﬂ’ﬁé
FUR (Intelligible principle » B 3% fi' B2 R E’IT“[EW‘F’—& P fdh = EXT%E\H]‘ ’
U x@ﬂ 3;(:{71& FE '%EJZ‘{ J@};,@FJA \;?ﬂn“ FFJ{H:E”o]. W.
Hampton Jr. & Company v. United States, 276 U.S. 394 (1928) (ruling that “[i]f
Congress shall lay down by legislative act an intelligible principle to which the

15

16

person or body authorized to [act] is directed to conform, such legislative action is
not a forbidden delegation of legislative power”).
17 295 U.S. 495 (1935).
18 Kiflll% i+ > = flPanama Refining Co. v. Ryan, 293 US 388 (1935). & [HZA#FL
Pk > % pstd V’FE'»;:&’?*E IJF [ = )]‘FP” » B pLF F'J []l’-ET , {f'Jﬁ* EJ34-52 ; mﬁlfj"t’
{fdﬁ‘té‘ F124-27 -
317 U.S. 111 (1942).
AP il TR T P R R0 4
e R R - o s S )
i pr[#ﬁg HETARE AR « S in‘r(]‘ IJFPU Is{ Is{ %‘7

19
20
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BAETHEMAB ML —REPROESES  ZEBEEHR=
BE 14 M 1946 5 4| 3T ¥ 1T B 42 ¥ & ( Administrative Procedural Act,
APA) - REA T AR ~ 0BT O B A SRR o TAT
BREFEFTOMUE T ERNBFTAETARFEZEN £
R R R AR R E E AT BT A Rl R B
% & (arbitrary and capricious ) % & #54% ( substantial evidence )
SEE—FEBRARAERE AR EELEE RS
NEBWHATR BRELI B TEHERABNAE
( government failure ) #7#L#1%° - MHB LA EH L HH /7 M4
H o Xk B AR B A %55k (public choice theory ) ** o A3k
ZHEREERRSESY T AFAEMTEE T EXREANZ
A, MBEEREAFLRRER  BHBRANERTALTH
BR ARG THRAEARKLE SR EHFHS - 1
ANEREE B AL AL ry A 5 B4 (interest groups) - H A AHE

BESCARK TR R ~ S0 0 SRR R AR VI AR 2B o i A/NBUN B
Fo BREMHRABEBRBUS FEMEEE (liberal) FIRSFIK (conservative ) HYI:
FHEEY — > HHEIR—EZFEANBSRH U RESE S EIE B E R4S
1F - ORSFIRRIEE B BUN IS KR A 5B AR B HEFNESE -

21 See MORTON HOROWITZ, THE TRANSFORMATION OF AMERICAN LAW 230-235 (1992).
22

B B R B EH R 2R IR 0 i R R BT BUE A S T06 1R 55 271
(A)EL(E)EK » 5 U.S. Code § 706(2)(A)(E). & JF X Fy... The reviewing court
shall ... (2) hold unlawful and set aside agency action, findings, and conclusions
found to be ... (A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law ... [and] (E) unsupported by substantial evidence in a case
subject to sections 556 and 557 of this title or otherwise reviewed on the record of
an agency hearing provided by statute (italics added).”

23 See OXFORD HANDBOOK OF REGULATION, supra note 14, at 22-23.

24 See PIERCE, JR., SHAPIRO & VERKUIL, supra note 14, at 17-20.

2 Id. at 17-18.

—284—



——=%xA ERMAARAMEBREHRBEREELAE 11

A—AREERBELENEMR - URRREBUE AR AT B B
BB e BEZHE HEERBMIEMESEEEEY HULHEAY
Wk FRSTEET RN EAD B LPE - HER
REAER N MEATEFRMATEHMER (E5F)  RUOEFGHE
BT RERE (WESRE) WA R WATE - T 832 R R
% (regulatory capture ) %' o
EHEFAENIE - ZEATHE—RF A RREREER
B 201 42 # 3 % #7 % & i Richard Stewart f7 £ 2 #| &t & &£ KX
(interest representation model ) - TFEFZ B EFH EWIEE £ T
( constitutional due process) ¥ MITHAZ FEFTEZZFEER - 3
BEIRRE E B EWEEAMBEIIED  EXEGHFWEHRE R
BoRMEARBRETAE  UTHOBASERNBELES -
M— ]k ET ML B 1970 F R B g - EER RN
M AR W BLATEURR 4 1t (ossification—— £ & 48 F & 1k )
Z RAERD o b— R fE H M T R fE B & % I i 1978 4 B Vermont

26 Id. at 18-19.

27 1d. at 19-20.

28 A S0 D0 1 052 A D RS PO T 3 B0 I 0 2
%g‘l 8% 5 See Richard Stewart, The Reformation of American Administrative
Law, 88 HARV. L. REV. 1667, 1711-760 (1975).

29 See generally id.
30

= Wf‘glfjﬁéj ﬁﬂ%} I RE T Eﬁ%iﬁﬂf'grﬁ EIthEEJ]JﬁjUFETT ( rulemaking ) &3~ »

F%TEJJ'J‘?‘ SR W ARG PR @f"}gﬁfé@ EIUI*E'[?:P%%’ See e.g., Thomas
O. McGarity, Some Thoughts on “Deossifying” the Rulemaking Process, 41 DUKE
L.J. 1385 (1992); Jason Webb Yackee & Susan Webb Yackee, Testing the
Ossification Thesis: An Empirical Examination of Federal Regulatory Volume and
Speed, 1950 — 1990, 80(5) Geo. WaSH. L. REv. 1414 (2012) (arguing that
ossification is neither widespread nor serious); Richard J. Pierce, Jr., Rulemaking
Ossification Is Real: A Response to “Testing the Ossification Hypothesis”, 80 GEO.
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Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc.— 5% 1 [R | 3k R4 T A0 BURE 3 A AT O P s DUSh 2 B R BT
MR 21980 F KX B MMM B L AW UM R X 23 B
B E£%& (neo-liberal ) BAMFW EEH L2 — -

Maw b o ¥ B dE & ®EFAMK A (privatization ) H F sf
(contract-out ) % BUH F £ - A BUN 87 A & & R 7% BUR #I 7T > T
BRPATETRZEAMFIRER  FEFRENBUTRAL - £ 3
EHTHBRE A RATIRE L B H b &0 E B kR
A /N BURT AR B BLAR o ROT B B P A (L (fragmentation ) H
BlER - ETR R —ET B E B E A7 2R E S EH - AR
HPFEMEALR AR EREES - TEFEHET R
TERBEREAUBN AT EE S TR E LB - TR BUT

W. L. REV. 1493 (2012) (criticizing the method, data selection, and time period of
Yackee and Yackee’s research design).

31 435U.8. 519 (1978).
32

FrEUE S B I Fp ey T Pt £ SR Crowing » f g ) = H
(steermg ;r“p‘rmﬁfﬂ*) o e i'ﬁ;’%g%%‘g*uwso%mo# PE e B
77@1;&@\.:& ISR ,ﬁjiﬁ;&a;rﬁ'h ;f ?E JWPE‘,@‘E&:\ B
Fk s . ﬁﬁﬁliﬁaﬁF\H*?fEﬂWW@ 5y W2
PG 11980 £ 5% sl SppLidnh e 4 sl 5 58 AT 9P 12 350 RSP

AR = :uf‘j%%“?‘ﬁ? ISR EEE AR fﬂ [l (— Jﬂﬁ“lé’ri@?fﬂ e
New Public Management, NPM ) - See MARK BEVIR, KEY CONCEPTS IN

GOVERNANCE 4-6, 9-12 (2009).
% PTG PR (=0 2R G o S AL 112 35 v 77%u i

p‘rr{T A ij W , l’F—L y o AR S R Eﬂj{fﬁ}ﬂyj fi L&"’_{T%BFIF

T [ﬁ et &LJF{T 2 F. LF[’,@‘, I/ { b [E; I;,{I?E‘ @ 4 = %ﬂlﬁ:ﬁﬁ fY el
#E > & zElleﬁfJ E&'j; N ?l[ ﬂf‘eﬁi;\‘ , Li‘k""rﬁiﬁ ?ﬁmiflﬂ ( network
governance ) H[j [Hﬂrjwﬂjé}t e e - WEI[J‘T [ﬂ fo ‘% ”f[i@‘;?ﬂ b pl?ﬂ )
ar FIF{IJ'FAHI S B [P T A Ilp‘ffir{ﬁ{ (policy networks) » I'J3fifH [ﬁJ%‘LF?
SHRESV A o 1d. at 12-14.
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BEBZNEER LS ERRATHACZ— (BASEAEEH
FE)  BARZEANERHAEAZHNAZESE  RAZXETHLE
BHEMEAE -

EﬁﬁﬂWWﬁIEM%I%ﬂﬁ%ﬁﬁ%ﬁﬂ%%%A%%ﬁ
TEHy B A 2% > st T & e HE (governance ) | % s A Bl 2 3 Y
%tﬁ%%“ TR AR B R A R R R AR
BAERMA  EAEBHEN  REDRAAATRHHT™
IR R R E AN TR G ERXRBERREHF
Bu % i Wﬂﬁi%@ﬁ”ﬂ%iﬁT%&ﬁﬂ%(@-
down, command-and-control - #x B B 7| ¥ 2 | Sl B AT B 5] ) - #EY
7 %8 A FA 1 /7 ( public-private partnership ) = & & ¥ 2 B ¥ H# &
* % # (industry or professional self-regulation ) % & #1%&H, #E
GERS RS A

34 %@HHE%| SRR R DL 2 2 R e

?c s 719907 Wg{;g14‘ﬁi‘[eﬁ3 VTG T S Elgﬁﬁﬁi@a”ﬁ
B (governance) — F[Ff » i fidfiwVif=a E5 1@"?@;’}*—:[%?‘?1{ AW
Rhodesﬁlﬁ THS1996F Eiyj) = ﬁ‘rﬁ bl I/i RS EH?F,;E@:’J‘ (*B% (the minimal
state ) -~ ,’3 fJ F,%’ ( corporate governance) s ¥t A ﬁf% ( new public
mw%mmﬂ~ﬂ%m%(ngwmmm)~W$E%*§ﬁﬁﬁﬂ$%
@smﬂw%mﬁcw%m)‘Uwﬁiﬁﬁﬁjﬂﬂwﬁﬁﬂﬁwﬁ(wﬂ
MQMﬂ@IEWMM)’ihVﬂ%ﬂ‘ﬁW$ﬁ% ol I fjl P EEE I 2 A
WYY E RS I BRSPS RY SR - See
R. A. W. Rhodes, The New Governance: Governmg without Government, 44 POL.
STUD. 652, 653-60 (1996).

KR FF[[qL e L;li@‘:pg ’&Ff’[ g‘r d (KR §E > o= J@%EJE@% .
fqu{jpnggcglﬁﬁ) VT”T YRS PTG A fﬁig,ﬁ: iy
“_ﬂ"'lﬁilﬁiﬁﬁiﬁ& » I ipy 2 Iﬁﬁll#f‘ﬂﬂﬁ‘ﬂ@tfﬁﬁ@%’f*ﬁ T AFHIE < R
PR S B R R 5 5

R ﬁﬁ?ﬂLawrence Gostlnt"FLlndsay WlleyElf’,L[' s P O H {Jfl
LU il [ R N S fill 45 = =¥ (' command-and-control

35

36
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BEEHFENL T WEFBA—F A 2T —
HABRWHFTHSAT > FELBEEREMESMH - AL > BH
0 R A R R R Ko BT e R M R B R R (e
%%é\é%%%\&%%i‘ﬁ%ﬁﬁ%)’@%E%ﬁ&%ﬁ
THEERMEAR BEefEFLIREZEZZLINEENHEL
FHFEMBARERERREE LT ORI E  RE kﬁm%
Took 2 A M o g

X BATBUE £ X B & i B 1984 4F AT i Ak #7 Chevron
U.S.A., Inc. v. Natural Resources Defense Council, Inc. % - #tit £ 7
TEEMRAE LT ETREABNEEEIR Y " REWEF

regulation ) PRI RE T Fm%ﬁjﬁﬁk}{ B SR ?FI' i
ﬁj[] By 2T |'F‘| ( regulatory 1mpact analy51s DI S 3| T@ @ ( public
disclosure ) ~ & %’%ﬁ (choice architecture ) ~ 47 =4 4! E'[J & (negotiated

rulemaking) SRR iy ﬁD[J (self-regulation ) 3" o H ]I g¥§4 ‘F T E=
B ﬁ“H IEIFET}“E‘F”F‘[‘EH?H%' Jﬁ'rﬁ Iy ,%WFI ﬁ‘ufp%‘—*ﬁ‘u See LAWRENCE GOSTIN
& LINDSAY WILEY, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT 207-16 (3rd ed.
2016).
EN ’ﬁ’éirﬁ‘ﬁﬁﬁ‘l*ﬁ?# F{j i iﬁ%%ﬁlﬁﬁfﬂ [iSai-ti ﬁ B AERREE > =
REOF BB A JFU“]‘TU B A A o Y0 I O 28 Ming-Sung Kuo r;f—"]‘FFu
FI9FE (state of exceptlon) o Jﬁ‘*iF Jltr‘f"?,iif‘i #. (rule of law) Y[i{p = Ei)
E\JJ‘? » 2 IR Fjpﬁﬁrﬁ} (= (normalization of the state of exception) - ElH{ kL
ﬁﬁ%?ﬁﬁ~@ﬂﬁ%ﬁ’@ﬁW@%W%ﬁﬁ o oy B I
RS ALY~ o LRSI - TR N 5
© AT R S B TSR R W
B P o E | 3SR 0 ;'H ¥* i"[} FPURETN Y VI o See Ming-Sung Kuo,
From Institutional Sovereignty to Constitutional Mindset: Rethinking the

37

Domestication of the State of Exception in the Age of Normalization, in
CONSTITUTIONALISM UNDER EXTREME CONDITIONS: LAW, EMERGENCY, EXCEPTION
29-32 (Richard Albert & Yaniv Roznai eds., 2020).

38 467 U.S. 837 (1984).
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P PREEBABMEREREEHAEAEF % (Clean Air
Act) ¥ [ % #FR (stationary source ) #f:& Z AR - JELAC[E & #F
FOR AT B R W 7T R EAREREFREZ BB EF &
# (Code of Federal Regulation) - 73 # & Bk [& B T~ 5] 3% 4 % 2
WoA—EE R - TR EERTAHPZENY  MTFE
—BHEHAARE  BRSTREETREE EWERRRY
REWBROEERE  TEBEGLERFTAHERENFL AT
B B RO AR R R AR - 09 b B TAE R B T AR
BEA O EEREmATEL S E » Hib > kB BERE
BNEELE ZREAARETREIGOHAFEEMERTE
R EBEFAREE ALEESRELWENE BEELEEAETE
AlEREE— SR AT AR A S A ERAELHE  ETRER
€L % (permissible ) H &# (reasonable ) Hy#5 & 2 1§ - 4
SRRk — 8 [E 0 R vk BT A8 T AT BOM Bl 2 AR B AR E R A IR AR
(deference ) - b B {478 iy 2 o 38 B 4 B 8140 o
AXHEWHERFNER EAZEREHRE  BH—REWHR
B EREARH  FEERBRWEL - RERHE T HERER A
M ARGREN S EEERER  EWMELT —¥RENEFT
M (AR MARWE EFEL) RmULEH ; F—FH > 2B%
FE SUHF 48 2 R A R R B ——4¢ 7l R 1984 4F 1y & 7 32 AL R Al
— RREATBEEE X RO EREH - ELBEREER KN
BR AEERGENHBERERANFEREERNAE K4
DiRAER Y XBEERERXAZENEZLR - H £ B A BURITE

39 40 CFR §§ 51.18()(1)(i) and (ii) (1983).
40

467 U.S. 842-43 (1984). Chevronh RL3 ¥ 7 i 5 il 11 i W Y= fi0
A B RO G L SR RS © F1203-213 ¢
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BATWEN  BHE  MUBAAWEFRER  HETEAREN
REMAE -

2 BIRHAR  EEERBRAEER < EE

FEEHBERXEHEEHR W LR ER - K T Gundy -
AAR ~ NFIBUL & West Virginia % % ¢ J& | £ 3 ] & 7 A oy i ) &
o BUHRFTERURMMBALBRNELERERANAR S - X
HeHhELrs "B REHEEB A EZEM (vast economic and political
significance ) | WY E HIMER (B EE M) - JEH 5 K E (speak
clearly ) ﬁmﬁ_ﬁ g EMELASHEREEERNE SRR
oL REERAFHEIERERANGEAER - AR EAE R
%%%i%%%%ﬁﬁ%&ﬁ%%%&% A (B 35 b 8 ) T AR BUR
EHEETNFEER - ARBLCERNETERERAGL R E A
& REUT - o sl sten E R WAL IR =0 &8
Gundy % % DL 28 0E 4 7 A 2% B AR 093 ) - AARFINFIB X # £ 3
] R A 48 50 Ay 5]~ DL K West Virginia % 3 £ % [ &R AR
BHEAGER MERBIXFHEABNEFHERNEBIRKREE - A
HBURHE /7 TR E & KR IR EAR - b3 R B A2 PR AL
TREEG  HHRIARBAIHGERXEAEHR IR A LR NEE
e -

o F*ﬁ@%$’@ﬁﬁﬁﬁﬁﬁ%ﬁﬁﬁﬁw%ﬁwm@¢pkJ’ﬂw

Elena Kagan™ 1 F{ 7t West Virginia%}’ FIfJT [ﬁj H BT [PHEE] Chevron R IJEJ
E'J’Fti “oFE F?‘E’iﬁ%é“}’ééiﬁ? Y P AVITRE [~ i ? 2B €i7 L REEs

LR »@ﬁiDW%V@T\@fE%Ewﬁ%ﬁ¢iﬁ@@ﬂ
i H?Jﬁ%QJEW e L0 PSR SR R R
HEE (I Jf %2597 U.S.  (2022).

—290-



——=%xA ERMAARANMEBR FHRBRFELEHE 17

— ~ R I IR

TEHBERANWERRE  —HeET T RS RERELENNR
4 %2 o 7 1994 4 f MCI Telecommunications Corp. v. American
Telephone & Telegraph Co. £% ( THMCIZ ) &+ - B B A EE S
g & (Federal Communications Committee ) #53 " 3% | BAR B %t
BEHMEERER MEBAES TERIMARNKE ),  &EER
MApERNEBEERBed "HE, REE " ER I EHE, W
THEE EMEFAASHRERENY  pramRt - "R
MEFE BeREAEEEXE TR NGEEZEXREH Wk
B HBERAITHREREE  E— T KTHRNE - ETH A
W REEeZRAFITHARALERR IR EFERNEET A
%R R R R

ERER Bt swHE - B 12 7E20004F HyFDA v. Brown & Williamson
( T#Brown & Williamson ) %% - W& & & AT EMY - EAZE
B EEAGREZEY EEE (Food & Drug Administration, FDA )

42 .
See Cass Sunstein, There are Two “Major Questions” Doctrines, 73 ADMIN. L.

REV. 475, 476-77 (1986) (arguing that there are weak and strong version of the
major questions doctrine, with the strong version asking the court to “decide
questions of statutory meaning on their own” and “unfavorably to the agency.”).
512 U.S. 218 (1994).

Id. at 218-19, 225-29. [H Fy“Virtually every dictionary we are aware of says that

43
44

‘to modify’ means to change moderately or in minor fashion.”
Id. at 231. J§ 32 By “It is highly unlikely that Congress would leave the

determination of whether an industry would leave the determination of whether an

45

industry will be entirely, or even substantially, rate-regulated to agency discretion
—and even more unlikely that it would achieve that through such a subtle device as
permission to ‘modify’ rate-filing requirements.”

4 559U.S. 120 (2000).
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RERETT ZRHLEY &% (the Food, Drug, and Cosmetic Act,
FDCA) TR EY  SHERRBEEE X HALERE B
RN B e 8 - &5 %K AFDCA
DA R B B 4 4 ST A VB B T HEBR AFDA ) & | 4 2 4
FDAHFDCAW B HILER EHRBEE  E2Z S 4 EE
?ﬁé‘ls o

ESEERF - £%87Sandra O’Connor K& E#& G R A E R
Stephen Breyerk ik &ty I FI £ fF - %3 THEBTHE ELE [
SRR TR R AR YERITEENE Y AR RE
A (HBARH) P SHERETEIIMCIZ - %R " &
BEEE WIS LY EEERENEE RN WBULRERTTHS
B RMEZEMSRERBERNED S  FH - TEHELT
D AH SR ERAE B R BB R T TR
B W—%E - LR ATEMERNNSE Y &
AAR - NFIB -+ #West Virginia% £ % £ 8 & L5 A -

47 Id. at 127.

48 Id. at 161.

49 Id. at 159. O’Connor™ ik Jy F=5g 9| | i Breyer * % F 3 [=#% Stephen Breyer,
Judicial Review of Questions of Law and Policy, 38 ADMIN. L. REvV. 363, 370
(1986). F[*]/FL¥ Fh“Congress is more likely to have focused upon, and answered,
major questions, while leaving interstitial matters to answer themselves in the

50 course of the statute’s daily administration.”

Id. at 160. LY £i“we must be guided to a degree by common sense as to the
manner in which Congress is likely to delegate a policy decision of such economic
and political magnitude to an administrative agency ... Congress could not have
intended to delegate a decision of such economic and political significance to an

agency in so cryptic a fashion.”
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o BRI B A

BATEREEN L EHH SRR - BT S
BGREENENEFEL ZAEFRAZE hERFILER
Bk EREREEMBERANER TSR ARGE AN
EHARMBLERBFRA c SEEHNE—EHENER  THER
HEE2019FE R MBI B EFANL T RAERNMEER - T
T H T B AAR AT NFIB % % 05 & 4 \ £ % 1 208 Ay 5 3 (R B
SRR B EEH R S BB T R EE
Bl ) WERE) - Btk A 2022486 F B West Virginia— % # - B X
R EEMBARA Y XE - ERMERL—FA -

b R AR T E B SR 0 32201948 P Gundy £
oo AT EEEEEATEENERE  REMAS Y — AR
BHRTHMHE TR ERNREEE S ARXAEB L RE
JEB) 6 e A 102 o B MEZ BB M AT - IR R BURAT S B
AR R W EASEE - B8R TR M AT B A R A
(intelligible principle - BV Bl & 3 4% F oA sk T 42 ) - ¥ 4 A%
Bz AEED o Wt o £ B AT T Y DR B R B A W
BEEMFES T E SR E TR AR AR R LR
B B L EHEAMAR  PEEAESERENYEE KT

51

73 Hll£LNeil Gorsuch, Brett Kavanaugh!'] ¥ Amy Barett= i A3k fy -
52

AR (PRI (R O RUR - D N AT SRR BT IR BT LR > R i e
r%ﬁ“ﬁ*?iﬁ@’EWW@%%?$%%%%W?%WWQ(Ml
legislative Powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and a House of Representatives) ;| » J7
o e ?LP[ES“%%’-{%?' e E RN R

filgE16 -

[ﬁjﬁ%tﬂ ~ 18 e

53
54
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LEABMEARERESHERYEEEEN TR A LERRSE
HERRHESRRNETER c ATMMER S & RAE)| LKL E
PO HIR RS AL  B Bk R20194F sy Gundy— K - (E 5 % T £ H %
B R AR I AR R AR T e A s

Gundy % ¥ K B & 3% 38 &7 15 0 5 % 31t 8 38 40 % ( Sex
Offender Registration and Notification Act) - 4 k3% # % B i & 44
EHHAFRBN AN RS - Rt H A REBHERRE N GT
o Eb B E R 2 i&%EJ%O%%’iiﬁ%%%uﬁm
MEHBE L — B BT R AR TGS R A
i&%ﬁ@ﬂﬁaﬁﬁm%%oﬁﬁzT’MMﬁ& @ﬁﬁ%ﬁ
EREPRT LRAMHLUAREXH  HEELERLR T
B MR B B B RS o T ¥ BE K 9% #Neil Gorsuchk # &

hRAREFHEACREEE  IERHEREFETTUTXES:

55
56

588 U.S.  ,139S.Ct. 2116 (2019).

ﬁI%gt;J %C‘fél’”ii??f:i? 20913?&@%’? (Subsection 20913 (d)) - FL¥ Ei“The Attorney
General shall have the authority to specify the applicability of the requirements of
this subchapter to sex offenders convicted before the enactment of this chapter ...
(italics added).”

139 S. Ct. 2116, 2131 (2019). FL¥ £5If a majority of this Court were willing to

reconsider the approach we have taken for the past 84 years, I would support that

57

effort. But because a majority is not willing to do that, it would be freakish to
single out the provision at issue here for special treatment.”

%8 Id. at 2131. 'RL¥ F4“The Constitution promises that only the people’s elected
representatives may adopt new federal laws restricting liberty. Yet the statute
before us scrambles that design. It purports to endow the nation’s chief prosecutor
with the power to write his own criminal code governing the lives of a half-million
citizens. Yes, those affected are some of the least popular among us. But if a single
executive branch official can write laws restricting the liberty of this group ... what

does that mean for the next?”
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"REREAATARMRERKE A H TR B b oy H
WMAEE BAFEEBRETERNBERT - AFEELET
BXERBETETEESMEREES MY ERS0E
UEARWAETE - Tt EEZIPEHNAERMLEFRT
FRALH AR - B R—{ATBUE & P DASH RO R 5T
SLIRH BB EHREHARTHEMARRKR X TR
B 2

=~ R

7E Gundy it i & ¥ - Brett Kavanaugh K % B % kb F > HH
EAELbES  RTBER AR BHR A R ER T o
£20204F 14 44 % B R FIRAmy Barret K% ® - H K 7 Alitok % B
HEGundy £ F IR R S BAREE X H  MEECLRE— 20
BhEHEFA HEBENRE MREFRAFTEREERHER
Bl EESA - EREEER R

HREE Y BTSRRI BN R ER R
HoRETEEFERIANZENAEL  wm2LRE RN LE
BL LR EEAARFNFIBREE M S HELBR K EHFEH
TEEBEERA, WG EHMANT EEMBERA NS EA
ERECLEA LR TITEA B %4 E RS RET S E E 108 #
B k-

%9 See Mark Joseph Stern, Brett Kavanaugh Is Ready to Join the Supreme Court’s

Conservatives to Tear Down Key Federal Regulations, SLATE (2019.11.25),
available at https://slate.com/news-and-politics/2019/11/kavanaugh-nondelegation-
gundy-supreme-court.html (last visited: 2024.06.05).

141 S. Ct. 2485, 2489 (2021). %%11‘?‘} ol F%FJEEEL HIJpomg&=2 51 5% > See Ronald M.
Levin, The Major Questions Doctrine: Unfounded, Unbounded, and Confounded 6-

60
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OEERERSHAARSE

202146 A R HTAARE W Bz F i MWt e 2 HE - ¥
HEHEZERFFRY  FFRLE R 2% (Coronavirus Aid,
Relief, and Economic Security Act > TFf4CARES ) Z A B E o
202043 A BB ICARES i 2 L 5 2 fr WEE R 5 & - DIRFE T 2 3
WEHRH  BEZHNTENMREEZBEXIFANRK - WBELSZHE
1208 - 3| #14% %= B ¥ 4 7% 75 & %] . ( Centers for Disease Control,
CDC) ## V4B E R HWHEAE ) E 24 (eviction moratorium )
BELHREEY  THEE MG EEF WL BEL R BB T A
CDCr g T HEEHR - BANBE LA EHEEZF NI - B4
LR Y A AR A AR o ik I — B e LS4 nY Lt BT R
BHl 4K/ LEAEBRMET > H B EFERSRTIKAEE Brett
Kavanaugh - 3 [F] BCDCk 2 A il ik E £ [k - {238 2 CDC 2 2 4 Jf
MR RERERASEMERTA W UM L/ E
A B AL B B 2 5

AT - CDCHE 2 4 2021 F7 A3 H B #i A i3 K - X &
RENEWF LS EHAFAEREEARSER SRR E
FEAL LGNy B8 - MM R M AR T E R T Z LR AWk E - &
CDCz B4 FH L AMD o RENROFH - EHNCDCL % ZH IR L
THE R E T4 CDCH A b 25 4 B i o g i R = 31

31 (CSAS Working Paper 22-23, 2022.12.15), available at https://administra
tivestate.gmu.edu/wp-content/uploads/2022/12/Levin_22-23.pdf (last visited: 2024.
06.05); Natasha Brunstein & Richard L. Revesz, Mangling the Major Questions
Doctrine, 74 ADMIN. L. REv. 317, 324-35 (2022).

o1 141 S. Ct. 2485, 2487 (2021).

62 1d. at 2487-88.

3 1d. at 2488.
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4 %% (Public Health Service Act, PHSA ) - PHSA %361 {5atE %
M B: R 448 ( Surgeon General) —CDCz FHKE—% 7 ik
WE MR AR BARAA AL EZ AR
MATHEELHAESN  BRAETUE—SRIHRE  EX
WE WL BRESKIABALEZHES  MEEHLZEH
BT I e Hl o A - ik — % BB A B4 CDC -
RELHERBRRUHIREN ZEMBRAN T - 183
T ETHt By Brown & Williamson % - 58 T F AP 4 1F Bl & 72 % A AT Bk
AT S E REHBBLE R A B E kg, Y

64 58 Stat. 703, 42 U.S.C. § 264(a). 'FL¥ Ei“The Surgeon General, with the approval

of the [Secretary of Health and Human Services], is authorized to make and enforce
such regulations as in his judgment are necessary to prevent the introduction,
transmission, or spread of communicable diseases from foreign countries into the
States or possessions, or from one State or possession into any other State or
possession. For purposes of carrying out and enforcing such regulations, the
Surgeon General may provide for such inspection, fumigation, disinfection,
sanitation, pest extermination, destruction of animals or articles found to be so
infected or contaminated as to be sources of dangerous infection to human beings,
and other measures, as in his judgment may be necessary.”

Id. ﬁﬁﬁl SEIS N B BREDRUY B “inspection, fumigation, disinfection,

sanitation, pest extermination.”
66 42 C.F.R. §70.2 (2020). 'F1¥ £} “Whenever the Director of the Centers for Disease

Control and Prevention determines that the measures taken by health authorities of

65

any State or possession (including political subdivisions thereof) are insufficient to
prevent the spread of any of the communicable diseases from such State or
possession to any other State or possession, he/she may take such measures to
prevent such spread of the diseases as he/she deems reasonably necessary,
including inspection, fumigation, disinfection, sanitation, pest extermination, and
destruction of animals or articles believed to be sources of infection.”

141 S. Ct. 2485, 2489 (2001). ¥ £i“We expect Congress to speak clearly when

authorizing an agency to exercise powers of ‘vast ‘economic and political

67
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5 & % % 0k 38 A4 PHSA %361 fas® % #ECDC/E T R 3t ¥ B 4 0L &
ZHRFEH , W TR EAGERE THRE ER MEH
A Thd, EP TR TP - CDC 4 | # IR JE IR 8
B TR HBEREES  TIAEREREEEELSEEERR
DAOH B SRR E R ERES S BT RN ACDCE
I EPHSA %361 fRaE TEH M BB 2 £5 » T RTHEA
HE e BEREEE P wEAFILERE - I R ECDCKE
P BT A 00T - 4T 8 DLAR A o6 4 48 e 4 35 75 \CDCHy % 4| 4
70 £RA L d - £ HE R R AN ACDCHPHSA %361 fiard
T RBBEET  EILE TR S 2B

O Em R HIfEFTEANFIBE

TEAARE MK 192021 F 45 o - X B O AS B 46 8 I A0 ] %
EHIEEE MEHL—EENHE  ERNEEMEREN N
AN B EREENEIT R TREEA e RRITHELEAW
BE - EMEeMAERTY & 7RI FERENTREEAREE
B B E R ARG E ek o

EEAGHREABHZHNER  ZEAXHEEEHNE LR
B MENTEFOIRSET » Rz RB s HEE R T > B
BE7E20224 1 A 13 H f#4 iy Biden v. Missouri ( T f&Biden% ) K ®jit

significance.’”
Id. at 2487.
Id. at 2489. F1¥ £ “the sheer scope of the CDC’s claimed authority under § 361(a)

would counsel against the Government’s interpretation.”

68
69

70 . o . .
1d. (stating that “[i]t is hard to see what measures this interpretation would place

outside the CDC’s reach, and the Government has identified no limit in § 361(a)

beyond the requirement that the CDC deem a measure ‘necessary.’”).
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NFIB % @ 0l % 7 - 31 % R £ B WA BUR 0 £ B 3 R 4
( Department of Health and Human Services, DHHS ) ¥} 7 2 H Jii #5
%1% (Medicare ) $1 #5 % 8 (Medicaid) 2 B 3"
ERLFBAR F%éli%*“ BREZ BB R EM - WLAEITEE
T B & % % 7 4k 3 i 2 i Medicare fr Medicaid 2 & 4% #] {E 3% o 4 %
A% DHHS#: TRk ¥ 1 4 % 2 Ji ( Occupational Safety and Health
Administration, OSHA ) Fré i - EXBANUNLE TR TR R H
BH AT - REREFEEXFE TR AN T £1Covid-19%
Tt 1 3 4 472 o

B # o 3 B 7E Biden £ # X # DHHS 17 1 3% - {8 47 72 41 Bl
NFIB % # 3% ® DHHS 2 # #| 4- & & o ZENFIBX ¥ - &% & 7 [T 4% 7l
HAARE F " R H e ERETHMEBITER HE XREHE
WP E RN R BB RE 2 LM - W AOSHAFT
AT S MR EEER AN ZATH > LB TREL S EE
&% (the Occupational Safety and Health Act) & & #%# - # 5
"HEAMESTAFREGENEEEE, "o BREL THE
BEA TOSHAR B X BIRWE Y R AREEERIZEHAE
WAWER, W "TEXST4EEF T BEEEAMM AT AUL

n Biden v. Missouri, 595 U.S. , 142 S. Ct. 647 (2022); National Federation of

Independent Business v. OSHA, 595 U.S.  , 142 S. Ct. 661 (2022).

AR T PR SFOSBR T R A S [T B AT 2 RS 5
* A4 . 142 S. Ct. 647, 650 (2022).

NFIB % Fri# > 1 DHHS %5 fil 4] > &3 = 2] 5@ - (-9 % [ ( National
Federation of Independent Business, NFIB) V#<H§ » & F‘}ﬁfmzp_ﬁrf‘[ Y
Fr%?i f‘?ﬁﬁr‘”’r@l#g‘ﬁ? o BT i"‘fi@_'fl??fiﬁ SRR Sy N e L F??
= f‘?‘al?iﬁu 7 BB R ROPRL T B i R

595 U.S. __, 142 S. Ct. 661 (2022), at 665. 'Rl £i“a significant encroachment

into the lives—and health—of a vast number of employees.”

72

73

74
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BETF BFEBAEITEY > RAHEMTFEANSELE (% ALK
A WHE, ©o A REXRRARETEARLEL
Ei- i

A %Neil GorsuchKZEEFHE—FELMEARRLETF  #EE
PR MEREEFHEHEIRWRRE ARG - HfE2 LR
HRAES  Wa T EEEERA TR E R AR AR EA
Ble BELTHER  ZRFHFRIBZERERA - FHAHNEER
AR BERERANZAT EEeRE KL LEEAR
THEREER  RERRENTHEETR TER AR EE
B zhee - RRAVI RIESRE - M RETTRGEERE
WELLELETBE ARHIE (government by the people ) # B 74
& ( government by bureaucracy ) FrELAR G o |

VY~ 3 2 e i I
FEREEREXERN T ERER AR > E%520225F6

& Id. at 666. 'F1¥ Fi“Although Congress has indisputably given OSHA the power to

regulate occupational dangers, it has not given that agency the power to regulate
public health more broadly. Requiring the vaccination of 84 million Americans,
selected simply because they work for employers with more than 100 employees,
certainly falls in the latter category.”
76 Id. at 668-69 (2022). 'R £i“the major questions doctrine is closely related to
what is sometimes called the nondelegation doctrine. Indeed, for decades courts
have cited the nondelegation doctrine as a reason to apply the major questions
doctrine ... The nondelegation doctrine ensures democratic accountability by
preventing Congress from intentionally delegating its legislative powers to
unelected officials ... The major questions doctrine serves a similar function by
guarding against unintentional, oblique, or otherwise unlikely delegations of the
legislative power ... Both serve to prevent ‘government by bureaucracy supplanting

299

government by the people.
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H #yWest VirginiaX"" - A5t RAERELARFHE LNV ER
BEEWH L — o
KEWFEEIHYREAEFEEEAR g xggx
M B Bl T R R T R M 3 AL W AR 2 4Z % ( standard of
performance ) - [5] B #8444 i BT 51 5T £ 88 60 3017 HLR - T BL AR AR
= 3T Xﬁﬁ%ﬁﬁﬂ?i”%%%mTZﬁ&ﬁﬁﬁH?
4% (the best system of emission reduction, BSER ) 1% - F7 &8 47 3% %
MIRHEREET LEBRECRERDBERAGEL 25T H
FABRSE  BEBEEAR20155 85| T2 - H3T T 2%
483t Z (Clean Power Plan, CPP) - 3t Z W A ¥ N IR o K A
FEM R - Fraf WBSEREG & =S - S —REER %%Wﬁ
R # % FE 42 (heat rate improvements) - AHELZ T » 4 —
%:M%&%ﬁ&%%~%ﬁm%%%%ﬁﬁﬁ(mmmmth
at the grid level) - JLop 4 —(EE /8 R MM HE RARET
oA RS R A R EF R - UUBSERA 4
ﬁi%%ﬁ%%%ﬁi*ﬁ%%ﬁ%ﬁ%&iﬁ%ﬁﬁ%’%ﬁ%
S fhAE20304E B - ML 5 2 B ALEE BB I 6] - T L2014 48 By

()

597 U.S. _ (2022).

42 U.S. Code § 7411.

42 U.S. Code § 7411(a)(1). F1¥ £5“The term ‘standard of performance’ means a
standard for emissions of air pollutants which reflects the degree of emission
limitation achievable through the application of the best system of emission
reduction which (taking into account the cost of achieving such reduction and any
nonair quality health and environmental impact and energy requirements) the
Administrator determines has been adequately demonstrated.”

West Virginia v. EPA, 597 U.S. __ , No. 20-1530, majority opinion, slip op. at 8
(US S. Ct. 2022.06.30), available at https://www.supremecourt.gov/opinions/21
pdf/20-1530_n758.pdf (last visited: 2023.09.20).

80
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38% - [EE2030F 1927% - BREFE—FEMFENER L R E
22T Y M e e A T

ERE L WATEWET  TRGEERETE R RITERE
BB ERRSE  EEEAENRBE BRI TEAK
MWL o HAELEIH - B E2 )| L BT 20194 34
JCPP - 3% M 7T &4 4 4y % 42 B 48] ( Affordable Clean Energy
rule, ACE) &%t - IR 7 £ % - BSERM A R4 E R A
CPPUy 3518 — + 78 B 38 SR B Bty B 2 42 4452

JI| % BURF 4 44 CPP 3 BT ACE fw DUEL R B A 0 B8 i - DA E B 1]
B A ARy - S ACPPHA Y B € BB A EEE S R R
TRBEWEFERE  REE W MEE - BSERJE R F 7 7 0L
& R e R R [ 6 PO ORI BE AR A AL - T T 1R B E B IR B CPP
PO\ 4T B R BB E AR RS o 1] S BRI R A A —
ME R EES L F A ESBERHAE FHER (THEDC
EHBR)  AERRAANEBURHE SRR RN EEE F
T 46 1] 3 B A 44 CPP A 48 sTACE By et — t BE 2 35 1% o

FE20204 FR MM EEH - FRBUG UL TE T 384 CPPE 5 41
BHBRTEAY  FEDCEREKY E 1 BCPPL RS T LB
EREWkE  STEABDCLAERNRAEY  HH L TR
2o ORHERAFRBURNS 7 M RAMNERE R 2B E IR

81

Id. at 9.
82 1d. at 10.
8 Id. at 12.
8 14 at 11-12. R T 32 o R R B R 125 I 1y
o5 A ?‘fﬁjﬂ%’ﬁ » See Brunstein & Revesz, supra note 60, at 335-55.
Id. at 12-13.
86

Id. at 13.
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Wik MHMNWEAEREE FAREFEHREEREE R &
Bt A ERYEN A RARETHERB N T Y
CPP - #hk = 7 5] ik 1 - 3 T R West Virginia— £

REZ OB R AL E RS I EDERTE R ERE
W TAS  ETHERAKERESE N GRERRAL B
TUEZHEMARSERBRNBTABEEE - BE AR RAE
Bl £ BRI B R B A RO RIE - LAGLL3 MY E - S BDC T R
GEkw BREERED SREREH ALY L8
BHREET  TREWERA I AL LEHERN IR e AE
WL TEEMES LM EER , WA &hrﬁﬁﬁlﬁ%
EHERTEBRBEEIHENER 2T AEABRE=Z Y K
B ERBERELEEAT L THAM TR ERE TRA
WX FES,  TMAAEE—SWHEH T IHFEARERRY
TR E e, | BhREEEEARENZEY

SYERRARERRIEMERN R mEnEEY - ¥

87
88
89

Id. at 14-16.

Id. at 31.

Id. at 17. 'R¥ Ei“our precedent teaches that there are ‘extraordinary cases’ that
call for a different approach—cases in which the ‘history and the breadth of the
authority that [the agency] has asserted,” and the ‘economic and political
significance’ of that assertion, provide a ‘reason to hesitate before concluding that
Congress’ meant to confer such authority.”

% Id. at 19. FU¥ £i“in certain extraordinary cases, both separation of powers
principles and a practical understanding of legislative intent make us ‘reluctant to
read into ambiguous statutory text’ the delegation claimed to be lurking there ... To
convince us otherwise, something more than a merely plausible textual basis for the
agency action is necessary. The agency instead must point to ‘clear congressional
authorization’ for the power it claims.”

o1 1d. at 20.
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b BREEWNEBTABESIGEHEH &0 BXBEELR
s e R E IR s - %k S BSERE A % (k{8 2] 97 % B E IR 1Y
BT M A GCPPREBALBE A EEY - BEZFHT |

AREHEFWHAL  DHEBEREEIRTES GRS
AW —HE T EREE BERE A, P B A T HEEHHE
mﬁ%%%%ﬁﬁ%’m%ﬁkﬁﬁ%%%%&ﬁ X Siny L
ENAG N AR ERALERNERERANEE T THE
RN AR EREEETT TRAMNBR, ,  FEEg
AR AT EREERS o

FEENE THASENEAER  AREABESERNA
s, DIFBEEABTREBENGE  EL L EHNBEN R
EEP o LWERNE  MAELEEMRE B TREEE
TEHNERARTABEE Y - s RE A LEERANEEE
BARAEERMRERE LY BRLY EEFKBLIEE

92
93
94

Id. at 20-21.

Id. at 23. J§ 3 Fy“broader, forward-thinking approach to the design.”

Id. at 23. JE 37 B“Rather than focus on improving the performance of individual
sources, it would improve the overall power system by lowering the carbon
intensity of power generation.”

95 Id. at 24. JE F“This view of EPA’s authority was not only unprecedented; it
also effected a ‘fundamental revision of the statute, changing it from [one sort of]
scheme of ... regulation’ into an entirely different kind.”

% Id. at 25. JE3Z B“For one thing, as EPA itself admitted when requesting special
funding, ‘Understand[ing] and project[ing] system-wide ... trends in areas such as
electricity transmission, distribution, and storage’ requires ‘technical and policy

99

expertise not traditionally needed in EPA regulatory development.
7 Id. at 25. JF3CF“‘When [an] agency has no comparative expertise’ in making
certain policy judgments, we have said, ‘Congress presumably would not’ task it

with doing so0.”

~304-



——=Z%%<A FRMARMNEEEEHE R EEAH 31

W MEE SATBABE R AR WRs T B ERENY
RE—LERPYERANHBEE  EHERTHEFZHED
kgt P BATEREFEHMEF A NGB XH R LAES
BEEAR A ERNS N EETREARERE - £ &
WG REE  CPPEACHFEEEAMBHER T H &
(cap-and-trade) - ATIEH & L BB RELEE REFE LN
BHE - L—BLERT  hEATHERNR S IGENERE b
ANE Yo

T A West Virginia— £ % - 2 ZHBF A £ AR E R
EFE KEERTEREZSHAEREHWEREE  HEE
BEERGEBY A AN EEARANYE - MEEHER Y
BHEFHABERNYE AR FELHLEEE SN EREHEE
WU ZH L FEMBERNEEREHANINERT &
RECHEEMERTRE  AETRMEEETUEEEREN
EETEATEH - BARET L £HEEWSHIE AP REA
BEBHBEMERIE  AREELRETY HAVHENSE
WL#% (filibuster) - 773 F60E (5 RE K K60% ) i1~ # &
B0 R BAEERENIAELI R - B E—
EERBOOF IR SEE R FLEsREXHebANRER

% Id. at 25. 'R 55“We also find it ‘highly unlikely that Congress would leave’ to

‘agency discretion’ the decision of how much coal-based generation there should
be over the coming decades.”
% Id. at 26. 'R1¥ Ei“The basic and consequential tradeoffs involved in such a choice

are ones that Congress would likely have intended for itself.”
100 Id. at 27-28.
101 United States Senate, About Filibusters and Cloture, available at https://www.

senate.gov/about/powers-procedures/filibusters-cloture.htm (last visited: 2023.09.
20).
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WHE NN FRM S AR EERBERANERER - EX
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Tim B AR A TR RT - HEL Y E MBS RSN F
7 &Fﬁﬂﬁf_xmﬂ#ﬁﬂiﬁiﬂﬁiﬁ[ﬂiﬁﬁﬁﬁmﬁﬁxmﬁé B R REA
XRBEERFRFRAZERA " EEHE B THEERE, &
MEFER LI  TEEEFROARENAALER - flw

O2 R EE Uk R R RN S
ﬁﬁ kT 2007ﬁp Massachusetts v. Environmental Protection Agency— %’ f IF’?TE
S I?Jtu: SRR G R 4 0 7 *”"’rﬁ.%J/ EE A N
B fpl 21| Flﬁf[JEJE'EJ% 549 U.S. 497 (2007). LB [5iRT ) ] F.LCPP
BSER = [&EE Fp[1 1 B5 %~ (B3] ) o T I%’ﬁ’iﬁ?i’ﬂ’vfmiﬂ ES 57?‘?%'}?'5
LIS+ &@West Virginia— % S} Hlosa freigig zx’JJF’frF%'ﬂ FIe I - ﬁﬁ’
i ﬂ e [E&'Fjlﬁj[;{_}ﬂﬂé‘ﬁﬂ&”ﬁg,ﬁq# (Inflation Reduction Act) f[I >
@%ﬁgylﬁ‘W%bﬂﬂﬁinﬂ¢ijgiﬁmﬁﬂV*%P#
Yo F'EJ’ﬁéﬁ?ﬁ:‘i"fﬁifﬁk 4SR5 F”wﬁrﬂ#x@ Ao F FFEREE R Ff 1
HIJpY$<H§ - Inflation Reduction Act of 2022, Pub. L. 117-169, 136 Stat. 1818
(2022).
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Gorsuch K& B AENFIBEWH R EREF FEXRELBHEFANHEE
BERERA BEATHERINTHESL - "BEARKERE
BRI, P EREREWEE - GorsuchKEF ik —F
T LT 3 98 B 3 1A B4 % AT BUE R B By AT

TR E BRI E - TR R R KRAT R
EI R AERFL c BEMENAERERY  RESEH
Mt k- HARMMNBEHEESREZ  TTFL
OSHA o # (M3 B3R+ 3 T & T 3| 7 45 4T BUK B o 38 5 &
LhmEs MREETEHRE A CAHSTIT B LA AR W
e 2N TRERETEEERNES c AR &
BERLEEERLERY  BLRMAL LR AR ELEAT
MEEA A M FELER  FARRNELEEAELE  TRE
ErABEALTIRERENARAEEEREER™ -
MBREFIRAEE - BHRAZE - BB HEREEIUT S
R BTITEMBEEEE AR T ASHMEE - Mik— &
X EEL TRERT AN AE R HREES

10
10

3 Supra note 76.

4 Biden v. Missouri, 595 U.S. ___, 142 S. Ct. 647, 667 (2022). F1¥ £5“The question
before us is not how to respond to the pandemic, but who holds the power to do so.
The answer is clear: Under the law as it stands today, that power rests with the
States and Congress, not OSHA. In saying this much, we do not impugn the
intentions behind the agency’s mandate. Instead, we only discharge our duty to
enforce the law’s demands when it comes to the question who may govern the lives
of 84 million Americans. Respecting those demands may be trying in times of
stress. But if this Court were to abide them only in more tranquil conditions,
declarations of emergencies would never end and the liberties our Constitution’s

separation of powers seeks to preserve would amount to little.”
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KNiEE A4 1% - %8k Stephen Breyer - Sonia Sotomayor ~ F1Elena
Kagan= I — X 5} % B B K% B - ZEAARFINFIB £ #3542
TRERE AP =M RKREAEAENFIBEBRZHXRNTHELE
FRAEHNMAGorsuch KEEHEAERLENEE - =L KEF
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"HERFHRNAMEAEYR E-—EHE— HESH
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ERlfER (% REAERAIERGS) BEALFEN - ATEH
RBAAIL—RE EUSHANRRERSGREZ SHENE
il A2 B A B3 R B o i — AR I ] B LA B B | AE (political
accountability ) #EEZER - F AOSHAFEFMMA AR ~
MAEAFE - FMEEARAR WIHREEFERE  TAF
EMARR  wBZAHARGRRZEREZ TR A A
BEWREER - W RAMTH A - BT IE 5 1 B AE 15 {E R
REGETBME - wREMAAE > BMEZETEAA
B B9 P B AR R R ——E B8 A B 3 % AL A ] B R R
FBN—R T EEFR ZR UL a2 B o B S REMT S
HE  WHFHERENER  EEEREFREARES TZ2
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10

5

Biden v. Missouri, 595 U.S.  , 142 S. Ct. 647, 676-77 (2022). [f = B
“Underlying everything else in this dispute is a single, simple question: Who
decides how much protection, and of what kind, American workers need from
COVID-19? An agency with expertise in workplace health and safety, acting as
Congress and the President authorized? Or a court, lacking any knowledge of how
to safeguard workplaces, and insulated from responsibility for any damage it
causes? Here, an agency charged by Congress with safeguarding employees from
workplace dangers has decided that action is needed ... It has landed on an
approach that encourages vaccination, but allows employers to use masking and
testing instead ... The agency’s Standard is informed by a half century of
experience and expertise in handling workplace health and safety issues. The
Standard also has the virtue of political accountability, for OSHA is responsible to
the President, and the President is responsible to—and can be held to account by—
the American public. And then, there is this Court. Its Members are elected by, and
accountable to, no one. And we ‘lack[] the background, competence, and expertise
to assess’ workplace health and safety issues ... When we are wise, we know
enough to defer on matters like this one. When we are wise, we know not to
displace the judgments of experts, acting within the sphere Congress marked out
and under Presidential control, to deal with emergency conditions. Today, we are
not wise. In the face of a still-raging pandemic, this Court tells the agency charged
with protecting worker safety that it may not do so in all the workplaces needed. As
disease and death continue to mount, this Court tells the agency that it cannot
respond in the most effective way possible. Without legal basis, the Court usurps a
decision that rightfully belongs to others. It undercuts the capacity of the
responsible federal officials, acting well within the scope of their authority, to

protect American workers from grave danger.”
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"HEHRY  E THEHRE, NEMERFE - R AGorsuch
Elena Kagan A j: E - 7t West Virginia— £ % & H & R ZH L0 4%
MERZ— o A RELBELANKR OwREZL—  TRA
"HELTFHNEAER AR RFEERNALMEY,  BIFE
RE THEETEEEHE  BREEGENBRIMABUREX ) >
Jf"laibgrﬁﬂﬁ B THEEe T EME AR TATES
Blo o Gorsuch Kk EGFIb&w  LARWBRHEREZ &

RE\|ERENAEIN - £5k - " & Blg 872 BB A *E M
TEEZE  THHMARZELRRIUTHEREAN - BEE LK
RETHERUGZ BeRENEHAE  RERARNKAR
ZEE e RO EME Y - THEREL e — AR - BB
LR R g SHMAER N GRET—EEE
wAw HRAREERTER -

kA% > Kagan RiE B Z 1 F &R - B4 508 ik AR 7 ik
( statutory interpretation ) friTH M E T E A HZ XS WEAE -
HELHERRBMT - BN EEEET % - Kagan K& B #FF
YBEREZRET FREF > Kagan KiEBE R T 38 H & & R

106 Supra note 80, at 25.

07 West Virginia v. EPA, 597 U.S. |, No. 20-1530, concurring opinion, slip op. at
19 (US S. Ct. 2022.06.30), available at https://www.supremecourt.gov/opinions/21
pdf/20-1530_n758.pdf (last visited: 2023.09.20). 'Fl¥ 55“When Congress seems
slow to solve problems, it may be only natural that those in the Executive Branch
might seek to take matters into their own hands. But the Constitution does not
authorize agencies to use pen-and-phone regulations as substitutes for laws passed
by the people’s representatives. In our Republic, ‘[i]t is the peculiar province of the
legislature to prescribe general rules for the government of society.” Because
today’s decision helps safeguard that foundational constitutional promise, I am
pleased to concur.”
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{5 B i 2 T PR R B 2 3B s DUJh - B b £ BB RFT 42 3] 2 Brown
& Williamson > i REEE T EMEX LB NESE - T HEHMEER
CHEHERTEEEUZ RN E RN AHEBRES , X
Ao EEREREESHARENS —HBRMWAERA  TENZEM
BRI P Kagan AT RTIHA BERBEALTEE
NS BT R AT AEMERE TS TER W
THLERE  SEREBEHREN— LR EAESRERT A
F E{g# ¥yBrown v. Williamson— X —w ) T #EHE=, - 1t 71
AREFERFESFREMBEANGE LR TERBEERE®
T EAMEAEIRA , WIER R TEEXA KETXHE
Y BERERABE—L TER, AR THESNTR
?ﬁiﬁ_J 109 o

HK Kagan kB — S HhBLUERALBRERIRT
RFHHAEE L B MAALRL THEABRENERER
z & "% e Kagan & i & 45 1 &% & % 1% 2011 4 f A & American
Electric Power Co. v. Connecticut— % » 2 £ F - = o 2 1 7] |
EHBEAEFEEIE B TES URLAEHTR=AL
B, WEERELBERE cH . T, BHER=4
B TR T BEEHESTH— T FE "H%

108 West Virginia v. EPA, 597 U.S. __ , No. 20-1780, dissenting opinion, slip op. at

16-17 (US S. Ct. 2022.06.30), available at https://www.supremecourt.gov/opinions/
21pdf/20-1530_n758.pdf (last visited: 2023.09.20).
Id. at 17. 'R £5“In reaching ... conclusion, the Court relied ... not on any special
‘clear authorization’ demand, but on normal principles of statutory interpretation:
look at the text, view it in context, and use what the Court called some ‘common
sense’ about how Congress delegates.”

0 Id. at 13. 'R1¥ ¥4“The Clean Power Plan falls within EPA’s wheelhouse.”

m Id. at 26; American Electric Power Co. v. Connecticut, 564 U.S. 410 (2011).
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RELFFHEEAE  MEERTSEANTH, | BLTHE
"HRY BRI ENEERE  BRWERAEER  UAH
SRR TR AL LA EAEN P Ma R
BEEA—RE T RLTHHEM (expert agency) | - THEHHITE
WP E RS SERMBE R, o HIbEeRERRT
WM A R AR R AEPAT o DLk % & %5 - Kagan
KEERABREEERIHNMEHEHT TN RL o

B4 - g E HAENFIBE Tl & 7 2 43 - Kagank i B &
ETHEREZ G SESEELELENIH L ETUTH
B TRESRWEHBEEBERENANENAATS Y
PR A RS RSN ERE DR REAWNR  REYSE
AEE AT ERAHELE T EE BB TERRBRIUTE
LR S 3 E N — BB - BB RRE Y — T~ 2 E
CRE LTI B AREHENRES - RETHEHM
BLLEEAAZHHES - RENBERETERE "

12 Id. at 20. 'Rl ¥} “Regulating power plant emissions is a complex undertaking. To
do it right requires ‘informed assessment of competing interests’: ‘Along with the
environmental benefit potentially achievable, our Nation’s energy needs and the
possibility of economic disruption must weigh in the balance.’”

13 Id. at 20. 'R £i“Congress specifically ‘entrust[ed] such complex balancing to
EPA,” because that ‘expert agency’ has the needed ‘scientific, economic, and
technological resources’ to carry it out.”

14 Id. at 32-33. 'L Fi“The subject matter of the regulation here makes the Court’s
intervention all the more troubling. Whatever else this Court may know about, it
does not have a clue about how to address climate change. And let’s say the
obvious: The stakes here are high. Yet the Court today prevents congressionally
authorized agency action to curb power plants’ carbon dioxide emissions. The
Court appoints itself—instead of Congress or the expert agency—the

decisionmaker on climate policy. I cannot think of many things more frightening.
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BEME—RNE > WEZRFIKKEE  HRBEHEER
JEE EATHUM B E XA BT - Rkl RV R B R — E IR0y K&
BoHERNBREANITENEZRENRL2AMA - BlinEkE
HE o B E PR A20204F5 A 29 H i p South Bay United Pentecostal
Church v. Newsomix £ 44 '1° - 45 8% tn M BUR S &1 AR R
HIAZ B A o EAREF - N A MH RS HyJohn Roberts F K
FE O BEREATBTHELHNER  ZHEZEEZEZNERNE &
W& > Roberts KEEEHEWMEAREALEFHE - " HEZIFHMH
HARELeEHNRAMEFETUASE  E—AFERESTETHR
et BV EAETRERNEE - RPN EZHNARN %L
SHEER  FEERALMNFEABETRENTE B RFHEMAEE o
E B E BT A e B SR B R B AN S 1 B SR AU TR - AR
PRZE (latitude ) AZHFFRINTLE (especially broad) o & B & i
oK L AR 5 46 R R A R R S R R - A B R R T R R A RO B T A
B VR M B E 1k J6 45 5 B5 (second-guessing ) o & 2 KBk H BT A 3L fH
AHRENER BN REX O MRZMARATWEE (HEA
A Fim) e

Respectfully, I dissent.”

140 S. Ct. 1613 (2020).

116 Id. at 1613-14. R £5“The precise question of when restrictions on particular
social activities should be lifted during the pandemic is a dynamic and fact-
intensive matter subject to reasonable disagreement. Our Constitution principally
entrusts ‘[t]he safety and the health of the people’ to the politically accountable
officials of the States ‘to guard and protect.” ... When those officials ‘undertake| ]
to act in areas fraught with medical and scientific uncertainties,” their latitude
‘must be especially broad.” ... Where those broad limits are not exceeded, they
should not be subject to second-guessing by an ‘unelected federal judiciary,” which

lacks the background, competence, and expertise to assess public health and is not
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BEHLHEERIWEERE B FXELLATHES
PATEM B A AT EEH (legitimacy ) B EHE" -
HEEREY B XZRENER R B RER ST E7E o
MATERTEHT BRSHBAEEBWEIERR - SHEERAE
B E E¥ WA AERETEE (Transmission belt) - 75 EF 1T H
WEE s T EEBEEIITIIEF T M ERS | ZETHE
RHEABERERNNER  —EREERBL—EL . 2
EERAEHERNBERERT - BT EBEBER - ATEE W E
H¥ (expertise) ~ WETHEFHEETRATMNETET
WU WEE AR EE RN EEEERAR " rE L HR
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accountable to the people.”

T R P T AL B R R 0SS A T
A ﬁiﬁ%E'J A L A Eﬁii?‘fu"?féfﬁfJIJFJf{Eﬁ A 5 FI12-31 5 2001 2
FloFppy o & I'fs%%f‘?’i'?ﬁ@ﬂ?ﬁﬂ/J‘J*ﬂ%’?ﬂ?ﬁf‘@@éﬁﬁﬁ C IR A
==f5LE] (participatory model » J[[4 ¥ f2 VA4 (O AAEE) o S PIgEHEEJerry
Marshaw}f 1 [iU 7 B548L=1 ((dignity model) o & [%E%*’T’F'IH? » Marshaw | S F| 35
Rl Ay T SRR RCE A o g TR IR AR Py * ‘l‘%@@%ﬁﬁ?ﬂi’ﬁﬁ
PUSRih L o @I TS PRusEE s S B ER RO TR A 5
RIVE— LB (dignitary process values) 7t o (CRULE RO

g Pt 122) -

Stewart, supra note 28, at 1675. ’F{Ti/ £%“The traditional model of administrative

law ... conceives of the agency as a mere transmission belt for implementing

legislative directives in particular case.”

B 5! PR T ] S P A Y F 3 R K ML - See generally

Stewart, supra note 28. ?jff\é%fgf FpuaE EJ[JE@&%*UE% & (Progressive Era)

ISR (OB BT SRR

- g i » See JAMES O. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE

119

PROCESS AND AMERICAN GOVERNMENT 4-6, 44-46 (1978).
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120 See generally Stewart, supra note 28.
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Major Questions Doctrine and the
Legal Foundation for the United
States Regulatory State:
Historical Background, Recent
Developments, and
Potential Lessons

Chih-Ming Liang
Abstract

This paper places recent discussions by the US Supreme Court on
the major questions doctrine within the historical context of the
development of the legal foundation for the federal regulatory state. It
interprets recent developments as conservative attacks on this legal
foundation, aimed at curbing the ongoing expansion of federal
government regulatory authority. The differing positions taken by
liberal and conservative judges in this debate reflect not only their
priorities—valuing expertise or defending democracy—but also reveal
their different imaginations of the sources of legitimacy for executive

authority, such as congressional authorization and regulatory expertise.

Professor, Graduate Institute of Health and Biotechnology Law, Taipei Medical
University; S.J.D., University of Wisconsin-Madison Law School, USA.
Received: February 15, 2023; accepted: November 15, 2023

~343-



70 B ES3rH -ttt

This article argues that this everlasting debate originates from the
inherent conflict between the regulatory state and the rule of law. To
consider how our country should respond to this conflict, Part IV
examines how Taiwan and the United States handle this issue
differently. It proposes further stratifying the principle of clarity of
legal authorization by distinguishing among three standards of review:
the loose (requiring no legal reservation), the moderate (allowing
interpretation of provisions within a broader context), and the strict
(demanding direct, explicit, and clear legal authorization). More
importantly, the determination of which level should apply in particular
cases should be based on how fundamental rights are realized or

infringed upon within specific regulatory contexts.

Keywords: Regulation, Governance, Regulatory State, Major Questions
Doctrine, Non-Delegation Doctrine, Chevron Deference, Principle
of Hierarchical Legal Reservation, Principle of Clarity of Legal
Authorization, Most Functionally Suitable Theory, Deliberative
Democracy
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