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B AUBFIEARBEFREZAN THIREAERAE
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37 Schwerdtfeger, aaO. (Fn. 7), S. 174.

20 O Y200 B R B -

¥ gt Y Bﬁﬂz‘??&ﬁ@?%ﬁ?i‘ a iiﬁfé%%%;'/ o RLT EIR! - BVerfGE 16, 82 (86);
18, 38 (41). @ECF PR IR ST =it SHRUT T 2R BOEAE 2 4 G - BVerfGE
30, LFF [0 - ﬁﬁﬁp&#ﬁgﬁﬁp@%j P ERH IV R R R

40 ErRl o = PR SRR & Bﬁﬁﬂ?\,fﬁgﬁimi@ﬁ@ W R
Schwerdtfeger, aaO. (Fn. 7), S. 176.

:; Schwerdtfeger, aaO. (Fn. 7), S. 184.

Stern, Das Staatsrecht der Bundesrepublik Deutschland, Bd. 11, 1980, S. 639ff.
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43 Bundesministerium der Justiz (hg.), Handbuch der Rechtsformlichkeit, 1991, Rn.

26.

TEE N ARG 5y HITE 1981 FF BL20124F S 1 i R A B " A BBI R FHY1L
Ay TRIEREEFPEGIOANEEER ) Kg - BHE198YFE &G HE
b2 AR RREUAEBER | - 2005FAEEARE > BE THEERSI
5 R BRI -

TEE H 1970F G 1A R AL W kR » WAIE RS0 EYE -
WKarpenF FZ5 HIEZE T EHN ~ FEAEIT REEE | > Karpen, ZG 1
(1986), S. 7; Hufen, VVDSIRL 47 (1989), S. 146. I T 20034F[/JSchuppertZdZ 1]
$8 T E DK 2004/ A K E > Schuppert, ZG-Sonderheft, S. 1ff., Blum, aaO.
(Fn. 24).

46 Lienbacher/Grzeszick, VVDStRL 71 (2012), S. 7-48, 49-81.

47 Eichenberger/Nowak/Kloepfer, VVDStRL 40 (1982), S. 7-39, 40-62, 63-98. [/ F

MEEERIG 2R -
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I

FEIZIEE T3, - Meyer, VVDSIRL 40 (1982), S. 140.
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Burghart, Die Pflicht zum guten Gesetz, 1996, S. 27.
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52 Hoffmann, ZG 1990, S. 99; Lienbacher, aaO. (Fn. 46), S. 11.

3 gz a2 F AR [T « Blum, 20 (Fn. 24),119.
* " Gusy, ZRP 1985, S. 298.
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56 Teubner/Willke, Zeitschrift fiir Rechtssoziologie 6, 1984, S. 6.
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57 Schmidt-Affmann, Das allgemeine Verwaltungsrecht als Ordnungsidee, 2. Aufl.,

2004, S. 239ff,; Willke, Controlling als Kontextsteuerung, Zum Problem
dezentralen Entscheidens in vernetzten Organisation, S. 63ff. =g 7! » [Elﬁﬁ'%\ilr:,:ﬁ
—%ﬁiﬁ%ﬂ@% PRI NS SR > 15 51 > F187-107 5 1996 15] -

%8 Trute, DVBI. 1996, S. 950f1t.
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RRSEF g2 BENEBRENZHE - [T5 4%

%9 Schmidt-Afmann, Grundrechtsschutz durch Verfahrensgestaltung — Perspektiven

oder nur Erinnerungsposten?, S. 220.

v. Beyme, Der Gesetzgeber, 1997, S. 22, 31; Schulze-Fielitz, aaO. (Fn. 10), S. 863.
BVerfGE 65, 1 (55); Schwerdtfeger, aaO. (Fn. 7), S. 178ff., Kloepfer, aaO. (Fn.
47), S. 90ff.

Scherzberg, FS Erichsen, S. 181f.
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° Schlaich, VVDStRL 39 (1981), S. 109; Ennuschat, DVBI. 2004, S. 986ff.

-110-



—— =z %A FEBRAETEREF 27

RAFBHREIHEARN  REAHa  BEFRILBR - FUR
ReBIFRFHERN S T R FRERT > FREZUEET
SFTRBABMMNENES FZ HWBBERTEHMF - HERK
SGERMABRNE RAERKERTHREHER  ABFFET TR
B RHERZFRER MHEETEFRETRER - B= #F
BREREERN  ARRAREEREEMLN AR & HERER
AULF R AR o

OREFNEBREE

WrE—EAERE  BFTREEHRMEE  THFLAR
EETMBEAER TUBIEELFABELER % P2 T
BHLREETERELE— 1 SR FEATREHEH %5
HEGRE HERAEELTHAIERF  WBE B4 B
FREWATE  REERRT A EBEEERFNE R B
BFZARTEDE BUELHAEAR  RLFNEMWH
(final ) T 9F %3 ¢ (konditional ) #] # 45 : A2 K B - (£
HBARMATHANREEL  TRAZHEEE L BHE 42
BE o HARKER LIS RAEN R EH AR ANEHAE
W FHEARFAGLIERBTEAE TR - EREER
T R EAE YR MER IS kR - AT B E A

REEAGTS  FETELEHN  UEBAY LT LAY
SpHE A BB A ETAME B R o BRI R E AR E
ERE FRENTEFZUXRE  REREREILZ LW
& NELERANTRESHEERAELGES -

6 Ossenbiihl, NVwZ 1982, S. 466.
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Rule of Law Principles and
Legislative Procedures

Yi-Ren Lin
Abstract

The purpose of this paper is to investigate the appropriateness of
the rule of law principle as a reason for regulating the legislative
process and the formulation of its strategies. This paper first clarifies
the dual nature of the concept of legislative discretion and addresses the
lack of practice and the relevant constitutional procedural principles to
highlight the differences with democratic principles. Drawing on
comparative law to explain the purpose of Articles 171 and 23 of the
Constitution Article of the Constitution, we propose the goal of rational
and good legislation as the basis for evaluating the correctness of the
legislative process.

In this regard, we should re-structure our normative strategy from
a posteriori thinking, based on the supremacy of the Constitution and
the autonomy of the legislative process. Additionally, the process
should be regulated to serve its function and inherent value. To
construct a corresponding constitutional framework, the author
advances both the formal and substantive levels. The formal framework

of the legislative process is a network of regulation, which is
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constituted by the interrelationship between the body, content, and
object of the process. The substantive framework of the legislative
process, however, takes the role of fundamental rights in the legislative
process as an example, divides the process into opening, proceeding,
and ending, and discusses the differentiation between fundamental
rights to illustrate their role before and after legislative decision-making
activities.

To implement the principle of the rule of law, the system of
unconstitutional review plays a crucial role. However, review of the
legislative process should not be limited to major defects, as in the
current case. By referring to German practice, we can correctly grasp
the scope of fundamental rights protection, the relationship between
wrongful infringement and legislative facts, the procedural
requirements of reasonable fact-finding, and the maintenance of the
principle of systemic justice, to properly regulate the legislative process

constitutionally and ensure the good quality of legislation.

Keywords: Legislative Procedure Discretion and Fundamental Rights,
Framework, Internal Legislative Procedure, Good Legislation,
Impact Orientation, Deliberative Democracy
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