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Cappel, Grenzen auf dem Weg zu einem europédischen Untreuestrafrecht, 2009,

11

~140—-



——Z%=A LR R RS P S PR K

BB AR R R Bk B A B R 266145
— - HABETABE RN E - REEAE - FATH
SHERKNER  FEHEFAEERENHG FH—FEHER
WoBEARAAFREMLTASE WART "HAEER, P X
B EfE  BHRLERE FEEERAERKERSTEERE LH
# z & M A% (Sonderdelikt) By ik - ERE T EB AR AL NE
Fob o FERERMIE

B EERWEERRIEERNGE  HWAYEEZEE
% (Code de commere ) W) £ L. 241-31& %430 ~ E5z - HAHBEA
5 (Société a responsabilité limitée ) - DL K 3%k F L. 242-615 %3
o B4 MR A RAF (Société anonyme ) Oy A 7
Bt % (Abus de biens sociaux; DT B % {Z %) "° o @4 L HfE
CARTE20004F R B B A E AR A Fl s ks 1y - Tl iE B Tk
H2000F Z A EE ERAMMANE - FF L FAEISCTHEE
HIBERANFIHENTARCERZARETRONRE  ELE
W1935F RI966FHAH NN ERFERBENBEZ% > H3

S. 198; Schiinemann, in: LK, 12. Aufl., §266 Rn. 275BHREFS L » EEFEHE
34z IME EHEERE T BUEE L o BIgERER  ERASE314k 21
HISERE PR B AR S SR B ARG B R P — 26 -
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Krafft, aaO., S. 48.

Cass. crim. 31.01.2007, Urteil Nr. 02-85.089; 05-82.671. ## 5[ H Krafft, aaO.,
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Krafft, aaO., S. 49f.
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EREBRENTE  TERABEEUMBEREST RIEE
FEEEBERATHART — MRS E S - B R R A
B By Al % AH & & (das Wissen der gesellschaftsinteressenwidrigen
Verwendung/un usage qu’ils savent contraire aux intéréts de la
société ) WEZ - IR HOCRHA A XLFR BN EE (die
Absicht, sich selbst oder andere Gesellschafter bzw. Unternchmen, an
denen der Téter interessiert ist, zu bevorzugen/a des fins personnelles

ou pour favoriser une autre société¢ ou entreprise dans laquelle ils sont
I , . ST 37 2 pT =
intéressés directement ou indirectement ) °' o —fX A EE - R E AT

R T ey ARk o E T RN WA AR

S. 51.
36 Anders, aaO. (Fn.19), S. 477f., 487; Cappel, aaO. (Fn. 12), S.200;
a7 Ebneroth/Reiner, aaO. (Fn. 18), Beilage 13, S. 15; Krafft, aaO. (Fn. 21), S. 55f.

Foffani, ZStW 2010, aaO. (Fn. 13), S. 376; Foffani, Tiedemann-FS, aaO. (Fn. 13),
S.777. N EEE MK NEBEEEZOHN " FKKRE
( Spezialvorsatz/dol spécial) | ° H.Anders, aaO. (Fn. 19), S. 490; Liithge, aaO.
(Fn. 7), S. 115.
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Bl mEENTFE  FHOAHEMOERANTEAHE  £1
AVUATHHEREAA GBS HEVEERZEES  SHETH LA
AP FRAE ARG EFEERTF AT WHEEH AL ER
S FAFY BGOEHNT FEHAE R RS EEE
B BATE A XN LA T LT EENZEAATERY o
B TR MARTUR AR RER G2 it Ay s 2
S AT B R DL g e

EMTE TRTERANGF G ) WA B EEETA
ET  EREE  FHOGREES - LR AR Y T A F R
AETEGEREENTES  —ERA AL A TAFF BT
B MERTEEAEALFENNEERABRT ST AHZANA
W ORZ  ATAMETWERRAL TERATMNEN, BT
CHAGFRESTELATERET  RREFRATEELFAT
FlamPotatitg B2 —EEFN TUABEBENER, K
BB L LR o

HAEENE WA LREAEENEE  FAEEENYE
RETAEEE AR ENGEE TN (REHH) B
A — AR —REANITARY L H  BHEAEZEEZ
Mt HR IRATARERREHALE  EHRRANK
2 ORATHAELLEMFNAR NATEZL2BFEHTHEHF WS

38 Cappel, aaO. (Fn. 12), S. 200; Krafft, aaO. (Fn. 21), S. 52.
39

Cass. crim. 29.09.1999, Urteil Nr. 98-82.835. §#5|H Krafft, aaO. (Fn. 21), S. 52.
40 Cass. crim. 09.01.1996, Urteil Nr. 95-81.596. §#5|H Krafft, aaO. (Fn. 21), S. 52.
41 Cass. crim. 19.10.1987, Urteil Nr. 85-94.605. §#5[H Krafft, aaO. (Fn. 21), S. 52.
42 Anders, aa0O. (Fn. 19), S. 491; Liithge, aaO. (Fn. 7), S. 115.
43 Krafft, a20. (Fn. 21), S. 53,
4 Cappel, aa0. (Fn. 12), S. 201.
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EREFEEWEN TEMREAR : $— AR BEBI WY
SHAEE  FELTEARANHEE TSI LENEEE
P H =  EEREBABANBHT LR E—TAEN  F
BEEEEHEELERE  REAFAWEETE TR, AAFH
FATHER AL EBLEEREEANITEL ST BRI AF
B0 Hm LA FEIEEEARES AR EE AR KT
BfEsk - TORREMERWERT o

0 B R AL — B TR dn R (E AR R s VB
ACEE : $—  EBRAFRAT - B4 FEBEMNEBEL. 241-
MEEAR  FSHWHNES o F=  WII0B LW EmBERER
ANFIA % HAPREBATEAREI0E THE - ANF DL
00 7T 4 15 45 B 7T B 43 20t B i OB BB X RN 1 0 28 4
AMEZ AL B LEATHEREENAREERY AL
BoBERWEESN  TAHEANHEREAEE RIS ETUY X
Mo Sl RHIFEBACREREER AR PHEER; THME
GEBEENE  WREEELTWEER BB, FEEERA
BT EWATE  REC WM EFRRIOBW AN - REA T HA
NFIMSTE AT B ANE B RANT AZE T - B
TR EREEL PR TR c A EHEEAEEE
AR AENTREZ L o

EVIE © HPOKEERIREET
BEH b 05 O TR SO LB A

° Cappel, aaO. (Fn. 12), S. 201, Liithge, aaO. (Fn. 7), S. 115; Rénnau, aaO. (Fn. 1),
S. 319.

6 Cass. crim. 09.07.1998, Urteil Nr. 97-80.511. §#5[H Krafft, aaO. (Fn. 21), S. 60f.

’ Liithge, aaO. (Fn. 7), S. 230f.
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Wroo MR BREHHBRINEL M SHHRALE N ER
— MmN ETEESRN ISR E— RERA L EH AR
I o

SR EEERERRE  FEEHATATEN S ML A
Bty R EhERTEERE  AELHREERER O TR
EHRERNERTE  NTLUBEsTEn® BREEEE
WAALEEHS —RENEE - EAST LRMEEFAEER
B ATEREES TEEE HRAESREHA, SEE I E
Aoz ANAREREER  BEEENG SR ENT 2 A A E
MESHEBEGEZA P EEA  BEAS  £ERAFFHEMEA
NFIHER TR ET -

R BERMET ST LERZAT BB RESNR L
3 OF 7 JE ST BN AT B 4 B - (B R TS B T A R B ST
o MR EHEEH R ERE IR RE R AR LR
BlIERY c ERBERT  WEEBRSH—RENHALEE B
AR I A R S RO R
K EEEEN T RREEHANRE - e R E AT
%51 o

WA EER R R ERE AT E— R R
MERZR ERLEE A MERERTELZNEEEASE &6
REEEMNEFIEEEHHSEN - 22 R EREZE RN T
e R E AR R Bt BT A R A AR B L

8 S 10 e 1 1 P o B A (B AR+ 401 Cappel, 22O, (Fn. 12),

S. 211ff.

49 Ronnau, aaO. (Fn. 1), S. 315.

50 Ronnau, aaO. (Fn. 1), S. 314.

51 Foffani, Tiedemann-FS, aaO. (Fn. 13), S. 776; Ronnau, aaO. (Fn. 1), S. 316.
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B RIE B o

R AT FEEERNETHEREE R W - B
HETRGRATETANER  FUEEESERTREHHE
BEEME T EEENRS o R T @SR 7R RERY
BRIk o HA

H— ERERPRETHAEENERBRATHRAELY
MW EN TR E NS RENABEREE R —
R EWKEN AL R  REREENNEERIFEREH %
Pl g B %Y EERTEERENENTRTER %
- AREHLE BEAAR-LWEBOEVWEE Mxax
ATARGENERE REREY  RREEWEERE  BEY
R EGNREY  $Z  BARAHCRE S ARFANEE
B eHASERNE THEREL, 2R THEEAL,  BA
ANBUBEZTHERARRY HAZEFAREATAHER LN
HREEFEE REAAATHRLUAEANEER  RTeBRY
R o

B A wEAAZEHASCNTRARELNEEA
GihE o EIE—EAHE P EATE RN AL BERAE
BURHREAT AN ESE  BREZHHAERY - HoH %
RMERWIES  EEEEEEN LAY TERTERA 1

2 TR AN - PEIES - A - FIE - B - B4 - HA  E.RGnnau, aaO.

(Fn. 1), S. 320. & = {REEBERAUADIAIIEE -

Anders, aa0O. (Fn. 19), S. 491; Rénnau, aaO. (Fn. 1), S. 320.

Ronnau, aaO. (Fn. 1), S. 321.

Bacigalupo, Madrid-Symposium fiir Klaus Tiedemann, S.201, 208; Haas, Die
Untreue, 1997, S. 55; Schramm, aaO. (Fn. 11), S. 266; Ronnau, aaO. (Fn. 1), S.
321.

53
54
55
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R REEEENREDS
T HERM ¢ B S

R ERHE AEXEHREETALEABE LG EAZ - W
RUEREEERFRN—BRAER G T ARRE - ZRREEAE
Eém%@iﬁ~%%ﬁ%%%%ﬁ%i%%ﬁ%%%%%
(Fraud Act 2006) < db4b - T TX (R~ =~ O) BF#EANEW
MEZI  BETAEAER  BEHH éﬂﬁ’ﬂ E’F%ﬁm&ﬁkﬂﬁ
FERAET UFELT A ﬁm%%&%(ﬁ L 0) 2 M
EEeRERNTR L H =~ﬁ@&ﬁ@m%%ﬁ%ﬁ%&ﬁ
WL %k (Common Law ) =z T T 3 25 # , ( conspiracy to
defraud ) WL AT & 45 ©

— M REE - AR ETEERNEMERHEAEY  E— =
B - LU REE (dishonesty ) #7777 & - & B A& % 5
fl AFFE TR Bt A F A 2 XY (something) : DIR =
ABBAM  UERREWNTRNEE (KHEAZ) HEEE - A%

56
57

Ronnau, aaO. (Fn. 1), S. 322.

ERUFERN  RRHERINEATEAT THHHAFTET A - HHER
20065F N\ 5V EEIIIMEAVEERAL 598 ( Fraudulent Trading) ;5 R E 19864
B <2 b AR 755 04 DA R 1993 - I SEBA A ZE o > H 20004F e 17~ <5 Rl AR 755 B2 75 25
;£%397ﬂ$9’]&:§3’?ﬁﬂ5—§ (Investment Fraud) ; $t¥A=IAELAEIELAEF]
T B By 5B = A 2 i % P REPR AL > HE A20064E A BASE 735609 AFIFE
# gk ( Company Fraud) s B AR JE R 1986 £F i 7E VA 55 89 {6k (1Y B E B K IR
(Insolvency Fraud) ; DL 2010 FEAYEARSEZE (Bribery Act) HFEFHBMAE °
BN R IR IR & > A S BE ST B FFHCA RN E L E MR A RN N E - 2
SRR RE PRV BICIE - BRITSCZ R AR R E Z 5 > AT ERHOE AR
a0 ESRH -
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S WA EABAER TR AR ACEY - 5= &
EUHMEARAEA— 2 EARTEL - EAABMA R RTHK
B BT e A EANTEAY  FadErg® - mibRENH#
BUHMMBARE  THEL  ARCHEHRECNEL  #4
HEGEETBZ  XBLtasTZHAsE R Ey LR -

E ok 2006 e R k2 R P —EE 0 REFHZ
FoR e R E AR LAY T R B AN
B R R E - EE M AT LB L A R AR E - AR
EREERZT  #HFERORAC T EmER - 8%

B—  WRETUEERZEFRRRT AN T AR By
EREAERENNEER  EXWARHNEEEEET 5= ik
R R £ RN EGER c KETH TR T E £
EHHFEEEE T REE  EEERNBEREGRT ML RRE
W thE BB ETREG R o o TEEME L W
BMART ELEMT S22 EREF THET AN L ELHEHENR
BEERMEENS YW HLE BESHELEY  LFH
BAERE T ARBNRA  SREEABERAEEE L E
W B8 T TR o

%8 Scott v. Metropolitan Police Commissioner [1975] AC 819 at 840F per Viscount

Dilhorne.

SIMON FARRELL, NICHOLAS YEO & GUY LADENBUGE, THE FRAUD AcT 2006,
para. 3.31 (2007).

Welham [1961] AC 103.

JACQUES PARRY & ANTHONY ARLIDGE, ARLIDGE AND PARRY ON FRAUD, para. 7-003

59

60
61

(3d ed. 2007); FARRELL, YEO & LADENBUGE, supra note 59, paras. 3.47-3.52.
FARRELL, YEO & LADENBUGE, id. paras. 1.03, 3.36.

1d. para. 1.04.

1d. paras. 3.40-3.41.

62
63
64
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(2006 FFF R EZ RER]

1. 18 4 {fF % 8 9 2 4 75 Larceny i 180 A DU IR O

MY Lk THEEER, WA MEBIMBEERE X
BEES EEFE £ D LarcenyZH LB EZ LM ESKRE— " &
B A ARRAEN S, WTAY s THEXB il BER
Larceny £ DL {7 3 it JE % H o7 - BT w030 & 2 A # 5 E &0 B 47
R A R o BT DR 8 A% - Larceny YL A I T A3 1T 4
ABEEHZNY - SFUHRERAAZ (36) FHUHWEY - B
AE—HMITAER IO EEREET AR BREAR
Larceny B # A 4t 2 T Y 4o 8 78 R M1 K AT B AR 60 15 e 5 4T
B BREATRE o

WE TS LT REEAEE R AR 75T e A2
T TR ERAIE , (obtain by false pretense) HyH#HK E 4 i
LM% TR %605 - LU 4 9 Tk Larceny b7 7 X B R R - R 5
B E LR IR B R AR AE Y R s ERY
LL%@L%EA@‘@Aﬁ%gﬁ@lﬁﬁﬁmﬁmﬁﬁwAﬁ
EWMBER - &MY ﬁﬂmmﬁl%aa%ﬁmﬁﬁﬁ
(mManm>ﬁ%ﬁﬁﬁmmﬁﬂx%m%m’m%ﬁﬁ
BEHEE TR CTAERMN— BRI -

B —H KB E B B - 3 B R AR RT L4 B b
MEMEETAZE LGN  AR—EF2E T HRAER

65
66
67

Du Bois-Pedain, ZStW 2010, S. 325, 326.
WAYNE R. LAFAVE, CRIMINAL LAW 968 (5th ed. 2010).
FARRELL, YEO & LADENBUGE, supra note 59, para. 1.11.
68 Du Bois-Pedain, aaO. (Fn. 65), S. 326.
69 LAFAVE, supra note 66, at 969.

70 Du Bois-Pedain, aaO. (Fn. 65), S. 326.
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(fraudulent conversion) By E ¢ o TB L% - W EHNE
AT AL B AR B sE - ANEAE T TRk, SREFEAA
BB AT A B 5 R e A 80 e DR B e b R — A
BREBNMEETMENE I L T HRZHBURKTE, WEE -
BERZEAEEN - HA : EBEWELY THAAHRTBEINNE
BRARAEAENT T > BENTATURERE B2 - RFH
FLRMANAE  REZHRMHARE R BEENTAHARHEEA
ZHBRAEARG EREWER > ATHGFERT 0 R REERR
AR BB A ZN ™ o EE T R EH TR M
" embezzlement ; 7 " fraudulent conversion | & Ry {EHL &% & F &
FREM RAECMAHZTE " RBEEFH IR &L TIERE |
( Wegnahme von Vermégen ohne Gewahrsamsbruch ) - if H # 3 %
Larceny i J % W17 2 A7 o
2.1968 /1978 4F 1 %8 15 = %

H 51968 1978 4 17 58 % i % ( Theft Act 1968/1978 ) /i
% bt E BB AL LR EIC RN (S B R B AU o
EHEEHEBLEREAAR M ENRE —HABAEFARNEE - FF
BTAETRERNBETAZI  ERBRM—BRATEENES
FHRAREEEEBMELRES R ERE R (Theft) AW T
BR o BIIHF -

BEEXFIGRFUANBRAZAEAE - REFHFHEMA
Frf o ERABEHUEMFMENERWAZRESR  HBEEF

71
72

Du Bois-Pedain, aaO. (Fn. 65), S. 326.
SANFORD H. KADISH & MONRAD G. PAULSEN, CRIMINAL LAW AND ITS PROCESSES
633-34 (3d ed. 1975).

& Boerger, Zur Schutzfunktion des Wirtschafsstrafrechts, 2018, S. 127.
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FEE3ERE RFEUTARREZRA  BRREZHER
WA (BH - BRAEEHNEREIN  RURGEZABEGAR) ™o
FEWEUEEUERN TERRE ) WBARNATHRE TR
LA o REFEATAAT (). ME HEAEELAHNAE TN
EZAHEMAZME : iF0b). BHEHRADH  LHEDBA
BERBERESTURE ). (BMAMEZHARBAZR
HWAN) BHEBACHABREZ AR UAEZ FRHAE
Bhan - SZHERE A TERERRE  DAES2ELHES
BEADHEXHHEELTEFORE BRI -
EEWMEMEEUE CHAMEN RS  RRT 4824 BA

T 068 YA T A B EX BRI 040 F ¢ (1) A person s guilty of

theft if he dishonestly appropriates property belonging to another with the intention
of permanently depriving the other of it; (3) The five following sections of this Act
shall have effect as regards the interpretation and operation of this section (and,
except as otherwise provided by this Act, shall apply only for purposes of this
section).
19684 FE AT B2 R IF SR EAT
(1)A person’s appropriation of property belonging to another is not to be regarded
as dishonest—
(a)if he appropriates the property in the belief that he has in law the right to
deprive the other of it, on behalf of himself or of a third person; or
(b)if he appropriates the property in the belief that he would have the other’s
consent if the other knew of the appropriation and the circumstances of it; or
(c)(except where the property came to him as trustee or personal representative)
if he appropriates the property in the belief that the person to whom the
property belongs cannot be discovered by taking reasonable steps.
(2)A person’s appropriation of property belonging to another may be dishonest
notwithstanding that he is willing to pay for the property.
1968 F- 4B R A ZEFEMEEIIEE LU R ¢ “Property” includes money and all other

property, real or personal, including things in action and other intangible property.

76
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F—VMTHE BARE [RUFRFRZOKNAMERLEE &
Wb ET DA A - HEE LR AREEE K BEE)EBUTE
(Vermdgen ) =& 5| it £ (Eigentum) BJHE& o SEWHE3 56
e AESANHELTH AFE  UKEEFFHNESHS
Ml rEE® BLERUENAETHANREETWEMIAE -
HEFREBRARMMG  EREENMEISE "MK
( Obtaining property by deception ) ~ % 15af§& " FE 17 B 7% |
( Obtaining a money transfer by deception ) VL& #1645 " ZEMi 454 |
( Obtaining pecuniary advantage by deception ) £ A B E 3 & &
REISHEVERE  EEEFAEMATA - ERREHHE
WAL HERACHE - BTHEUTHBEM - REF4ERE" -
AR - BEM (MEREX) RRARZETREHE - A
R LR EMMAE T ZEE - DCFRAT B T & Z 35 © [
HF1Satk FUEMET © B8 S A LLE (AT R AR
BAk#  BARFELE - AaFI6GEIAEREY  AHCABA

77 1968 F 5 B A EEISIRE1EE XU T © A person who by any deception

dishonestly obtains property belonging to another, with the intention of
permanently depriving the other of it, shall on conviction on indictment be liable to
imprisonment for a term not exceeding ten years. NiEFEZEEE1S ~ 15all 216

BRI E Ry 2006 F FEHOE AT HUA -
1968 F- 5K A ZEF15REATEE LR ¢ For purposes of this section “deception”

means any deception (whether deliberate or reckless) by words or conduct as to

78

fact or as to law, including a deception as to the present intentions of the person
using the deception or any other person.

1968 F-FE R EEFE15afGE 1THESCYI R ¢ A person is guilty of an offence if by
any deception he dishonestly obtains a money transfer for himself or another.
1968 F- FE R A EE16{RE1IEIE XA~ ¢ A person who by any deception

dishonestly obtains for himself or another any pecuniary advantage shall on

79

80

conviction on indictment be liable to imprisonment for a term not exceeding five
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DU $E A R R IR E LR - RAE LT H MR o

XER L e LR R B AR T &
LR FORE - R RS TR TEREE
B E— RBERERFEMNERR YN RE KB
W# % 7 7 Larceny JB AR BT S R AL 0TI T 0 b M R E 2L
B9 E L H% E A #E i (operative deception ) By #i4h - {E & ¥ Hy
DY AMBES N \REEECIENGEPROERE SRR
BRGNS AEAEE  PERETERNEY  HHLE
HEHAT AR E B Rk A T A A ) 0 B A R A
FH BEEEA AR T RS R R E AT AN E S
ATBEEER AT AEEBEEENTIEF RN $=
WRBBFEEEISHE F15aE R E RN EHEE  BERER
Wz HEATHEAN  BAENIHLIES  E¥ERBETAE
Bl 24t 0 8= T HEBEF LS IBRE ISR TS
MR REREISHEUTSEMAEMEEEER - T # R
BOMEREREMEREY  —ENREERGERESNEE
ff o ERBEFEE2EUNEETEZHRERRERAMNE
B RE AR S R KR AR A P o B A A I Y
Ghosh% ¥ - HE KU AR ERRENEZLARERETE T E
o TRREBERRTEY  ERERR  RE—RWEE - —F
BUHRTEZ AL G ERARELMATERMGEN  WEEES
B MBELAEE—FHhEB TAAZTBELIEGRE HAREL

years.

81 FARRELL, YEO & LADENBUGE, supra note 59, para. 1.14.

82 Id. para. 1.15.
8 1d. para. 1.17.

84 119821 QB 1053.
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T AE BT AR KRN - Tl 0 2L R B
MTHEE  WEERRGNYRBURERENE  ITAAE
S8 o SCRR LA G B EE B A (hybrid) 8B
X RTIEGBHERE WA ERE R — e &
TEUERERMEERNABERY

ot T AEBLEETRRME ) WHEL  EETEH
TRERARE LM ESFNIEE S L8 ol dvHinks £ 87 £ 0 b
MRS ol S Hinks B BT HEH  SHAFHRE D
Fo o BEZ RN AT AR A P9 OLEE A B AR KT B
HAHE  HEWEA—XTLH S FMmAEMELENER
WER AR - RES - SRHABFWITARALEA
B  HRWE ACH B R B R T AR R
BWEHRBER HAREEAAECHRAM ABAEEZA
Bl B A YT R RIUG AWK E - T2 MR R LR
ERBERT THREME WEE o
(2006 FSEHEE BB

BABEEENT R 2R - 3 E T EH 20064 X 43T T K
%% (Fraud Act 2006, #200748 1A 15H 3% ) Ji LLHFT R 2 2
(URFHEFERAGZ THBREGEE) GRE - s EE8 115
EUREHR R BNE2ERMBZE—RES  BHKE F$2H
Bl EFI Y 2050 T RE M, (Fraud by false representa-
tion) ~ #3MEHy T kB FEME L, (Fraud by failing to disclose

85
86

Du Bois-Pedain, aaO. (Fn. 65), S. 331.

C. MONAGHAN & N. MONAGHAN, FINANCIAL CRIME AND CORPORATE MISCONDUCT,
Para. 1.4.2. (2020).

[2000] 4 All ER 833 (HL).
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information ) DL K& F4MM "E F # AL sE# , (Fraud by abuse of
position) & =K E T EH T2 H WL L - BEE REAEH
BE  ERBAGRE R R AR ER R EUERE () £
FHHBERERTEEMAMEAN R Z A ZA - (b) BRI H
BRAMA - LHC) BEUEAREL RGO A E DR AEF
& () AR ABEREHMAREN BN AR EE  ERA
Wz H o  EHAERTELEP—HMNRAY  FEWES
BRATHNBAEE LN EEMERY  CRREFZTHLEE
Wi TEBENABARMHEAR ThERARSBHEN
HE GEYEREROHEARE LR

8 shorEsAREORED T

(1)A person is in breach of this section if he—
(a)occupies a position in which he is expected to safeguard, or not to act against,
the financial interests of another person,
(b)dishonestly abuses that position, and
(c)intends, by means of the abuse of that position—
(1) to make a gain for himself or another, or
(i) to cause loss to another or to expose another to a risk of loss.
(2)A person may be regarded as having abused his position even though his
conduct consisted of an omission rather than an act.
TEHOE B STRIESOREMT ¢

Section 5 defines the meaning of “gain” and “loss” for the purposes of sections 2 to

89

4. The definitions are essentially the same as those in section 34(2)(a) of the Theft
Act 1968 and section 32(2)(b) of the Theft Act (Northern Ireland) 1969. Under
these definitions, “gain” and “loss” are limited to gain and loss in money or other
property. The definition of “property” which applies in this context is based on
section 4(1) of the Theft Act 1968 (read with section 34(1) of that Act) and section
4(1) of the Theft Act (Northern Ireland) 1969 (read with section 32(1) of that Act).
The definition of “property” covers all forms of property, including intellectual

property, although in practice intellectual property is rarely “gained” or “lost”.
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LEBEBREY

ARBEMEERE KBTS ENL  BREEMERET
BEMAMERBWBA  TREEATHARTHA  TEHHEN
FCREYAFHEEF KREALKA  ZRALBRBARE HH
A-EERERESHBEMEWEGET - 34 FAEFHHER
o EEEGBES e TR REENAT  HAKREWNERRE
EMLEN RN ERN - RTBEA T A EFBRAERA B4
ETHANERTHEES BRI TRRE—SHEEREEL
TEEW YHEETETRAUENFFALBEE R ANERE -
LAERETRBEEE 2L XA EETEF TR
B WERE AN R TR G R —EE AR 2
%3t #% (fiduciary duty) - BB & by kAT T — & £
LA EABEARRUCLERERANEHMG  LTRIEY
MABAZ HABET FMEHEEG Aot RE LT
2N - BT SR T B TR 2 R 2 T A T AR 0B R B R KR B9 AT
;‘%/\910

HR BT TEA L L TEURRMT A AT AR TR E
BHWEEEE U R R B e B E A Lt B A
EFELARNTAEY  TEWBEHER  BEEEIME T RBER
R, R RS SARWAE T LR EREH (which he
is under a legal duty) B8ORS - b & 0 450 B R A T

90 Law Commission of England and Wales, Report No. 276, Cm 5560, 2002, § 7.38.

H, https://www.legislation.gov.uk/ukpga/2006/35/notes/division/5/4 > % 1% % &
H :202245H25H -
o Du Bois-Pedain, aaO. (Fn. 65), S. 343.

92 Du Bois-Pedain, aaO. (Fn. 65), S. 344.
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WAMITAREERRELWER S » B H LR L - £ 54k
EIEbRE - BREZWMARTE RN - B0 E R DU R
EWF R TEBTREMANEQNERE T E1EE AL EF
BMAAY B ATEMERRENITASEAEERNE
B RETABAHEHEHWAHRERAANARZTWER 70
BREHMEH TR BB REBHESNEARNRY g
BAEERAEEAL T EIAANF % EEBEITHELAR
KHywiE - TR R AGRE EL 2P

Bl MERHEEZETELHERNBREESRY - K
BMRFT TERMME  WIRAT o AT FREEFRNERAE
WA LR BRE B SR EYrHY o KRBV E % Ghosh E
HRE R R BB T ARE  WREHENERAENES
FRGERFHTREE  LUEFBTTERY  EARRRLE
WU R IR AR BATE AT VR
B o SO bt st EREWEAT  ERREEETE
FHEERE T ECERAWHERH - REEHR T —#BEZA
TEm AT W SRR - B R AT AR
EERAGEHERENTAS MR B LR W EEE 5 E R
WK ERE  WEETHEM  AFEEXHREH T REHR
TREHRREEZGWERER , W o il TRAMEFER
SR B I AT A - BT AR AR AR SRR B AR DB IE

93 PARRY & ARLIDGE, supra note 61, para. 2-061.
94

1d. para. 6-044.
% 1d. para. 6-045.
9% FARRELL, YEO & LADENBUGE, supra note 59, para. 2.77.
z; PARRY & ARLIDGE, supra note 61, para. 2-061.

1d. para. 2-046.
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FEECE  MEAREERC o

deoh - BEEMGE TEMN,  THEEX LR THMARER
BARMBER , SEZAEVNRAERERIA W T E LRF T
o ERWRRMFAREGINEET SRR TE2EEF - #
AREFEHMAZFFRABELNEAR HZEHTEENEH L
(...intends, ... (i) to make a gain for himself or another, or (ii) to
cause loss to another or to expose another to a risk of loss... ) o iE it
EEAEREWNE  BEEEZ—BEREOHERE > AT ZTER
ETFEEANEZR" AARBREIGNERBEERE AR
WA BRI — A THEERER, R IR T
TANEBEORACTELARERARENRE REZH LT GHTH
B AR HAE KRR BRI T R
HELERUMAFEFTEMTAEANAG - fFA—EAT AR
CEREMT - mathmikrs  UHERBEIBTOFE  EEEEL
ETHEW ©

% 1d. para. 6-044.

190 BRI R R 20174 + {Elvey v. Genting Casinosi— HIZEHE120064F
JETDAZ AR B A - JLEA 5 B i Ghosh 28 Hh [ B 11 B 72 K2 33 B A%
BT HETFEIE » FRFRH ¢ - A R R E (SR
RSN ABAIR - RILTEMER T R B BB RENRT - FEFER GIEH
BTN EEERANNEE RN - —BlEEZ % > MEZL—RIEHEHZ
NIERREAR E R B ERENER - TR AAS A FET I B CHY AT
Fir Ry kM — A A B B Ry -+ < DL EERBH > RlIvey v. Genting
Casinos UK Ltd. [2017] UKSC 67 at paras. 58, 74. [ ARTEEE S ETHEUANT B
ANTERBAELEC SR - TBAEREFTEREAN > FEHFHEITEDY
WERRERE GG 228 0 JE 7% > [ Zach Leggett, The New Test for
Dishonesty in Criminal Law — Lessons from the Courts of Equity?, 84(1) THE
JOURNAL OF CRIMINAL LAW 44 (2020).

101 Du Bois-Pedain, aaO. (Fn. 65), S. 345.

-161-



34 HKE SR Bobrh

EREENE BHREENFAEE2HENZ T T FANT
B FTUERM N ERWTRUTNEANTARE - BT EAET
BREAARENTARF AT ARATLEEHR M 22
BREEROKXXGREATRGHALE - BHHARATERE
WEEFWTL HTREEENS - RIM o GF RERLR
TTrRE—EZAERS ME—E"HLETEREREBITANRY
( The duty to refrain from positive acts of disloyalty ) + &= —fJf B
BREEAEN "X AWNEE &% 1 (The trustee’s duty of
Loyalty ) - 57 & % 2 1k 56 AX (5 # B4R o 28 BXUAE 7 B 55 oy 7
o BHEZIFTANETERZRHLTAF - WERKHZT ] UL EEE
9@104 o

Wk EEWEAAENEAEL  BEREEEHAENE R
MG BERERRFERMEWEZS - AV LT E & B E BN
e BEA W RMEAREELAFEWAT % (informed
consent) - ANEZRBHERNEZEw L ek - ITALRE

102 Law Commission of England and Wales, Report No. 276, Cm 5560, 2002, § 7.39.
B, https://www.legislation.gov.uk/ukpga/2006/35/notes/division/5/4 » % 1% %] &
H : 20224E5H25H -

3 FARRELL, YEO & LADENBUGE, supra note 59, para. 6-050.

19% Jd. para. 6-051. 7 i 748 05 96 75 T LUHEER A (R A 2IER F Bl o
BB P FEAS T3 - TEHEHA T F— - FFIEENEIRE
KPR ST RS BE sR B Y FEIAT B WSS 4R 2IHA A Ry P RE R R 51 B
FEARBENENEL - FEkSE3REEARE2HNH[E EH R - (L1553
Ry Bk o B REESIE TS B BB T E B AR ZEERBIER AN
HG—ERE—(ERMmAIELR - %8808 a2 — BRI EE  HNE
RZst R MRAFEE LB MEAE T R AR — 05 35 5 GF i o1
JE  ALA ILAVEA E B EREE - AR R - DL ESRE - Rid
paras. 6-055-6-059.

10
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TEETEEHE, P

2. EEEREY

4L EEEOEEE MR —ETAWE W o —GE
WEHRERATATEI R GF  WREREYRTANERE
BB HATAATEEPTHANE  LETAEARNEERL L
HEEW o gl AR T KEREHAREENERL Y
HERE® CREERI MU ENAKENT  WEFEAEE
HRIE K NE LTI EHEAT AR LR A SR AR
mE' mER EEEBT BAGXTHATAZE
(intend) -~ ERWMBFEUHBAHNERNE HAEZEIHER
Bl — AR s B KRR - BB R P

UK ATAANEE ELARBHE - R E R R
RESERBRRELEELZLAAFRG bt TEEZA
G A AT B R R R B o

E B ARX— BT RN F A F—  ATAACHEAAN
SIEEA - BRHREEFMEE I Hal A e - A BT H HER
BRTEEANTBEABREZA - = FlEB415% 1 b
Fragthg - 4F B RmEH L% 3 H—fmEmTe
ATEHBHMEFTATES TEMH, - 2 R0 # KT
R ERT RGBS Z LR BT EEE T
B MBE  REMANGIARZABEHERERISEAF LY
TEdn, c RAHEERBLEC I ERTRM THK, o hiE

1
05 PARRY & ARLIDGE, supra note 61, para. 6-060
10

10

6 FARRELL, YEO & LADENBUGE, supra note 59, para. 2.24.
7 PARRY & ARLIDGE, supra note 61, paras. 3-018-3-020.
108 Du Bois-Pedain, aaO. (Fn. 65), S. 345.
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TRE, MATABEERREW  F= 0 KEALRE T AREHE
MG AECHBEEERIOE T EE B eay Ay
IFcBH@OEN "By TR AECEANEE #E, WE
Zo BN WA AARLE WA AREREL X AT EAE
Rtz —BEH AN ESMER - 2 5 H R 3% B R
EEMEEUANE ARG HLE - ERANF TR LT R K E
HBE - EETHE o
SIS HREEERESET

Wt EN BT EAe  EEEELETRS (BN &
EMTA RTBLAAECELE T HER,  WEER—EHK
BORBER - DL TR, AR - B LR HE
BEIHASEAANRAGELT I LES  FHAEY AL UEH
VB 4K 9 A2 R ({9 40 4% Bk Larceny ) 3 A EMEAE (4w 3
B OMMAFRE o Wik EEURBH A BT L £FA
T B EAGHRAREHENITA - A LER AR LT
B REER - ATENTRRENENER - BLARIER
BREIMHELEEREGN TR RERELAE B I RS E
ERETHNEEERE, (HER BER AR WRAFE
AWBR®  BEHETTRA L RABEZEY I FIE -
BEHAEER CEMAREAMERR N AAY 032 ARE
WATA  MEERTTR . Bl WEEHEELSETAS
AERMHEREMAZTWEE AR OEEEREERE G

109 Ronnau, aaO. (Fn. 1), S. 309.
10 Schiinemann, in: Kiihne/Miyazawa (Hg.), Alte Strafrechtssturkturen und neue
gesellschaftliche Herausforderungen in Japan und Deutschland, 2000, S.17;

Schiinemann, StraFo 2010, S. 1.
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ek ERm g .

BT RFEETRTHENE A R E—F K EE
HAE2006F By sF A R - TH BB E A MR EEETRT L - &
LT SO B S A WAL E T ROk VAL BREAEEAKN
HEFE (AAXLUTR &2 ) s BEREBH LT ERMERETN
FErRE OXEEAZERAAL - FHl - HBEAZEYEREER
RBEATRE WY - EEWREEAPEZARRATN - LR - RE
HE 19814 By JL 2 F 3% % ( Criminal Attempts Act 1981) % 11§
W — YT AR BT R B THT A R 0 AR R R T At M IE AR
AT RN DB - RE - wRBFETE AL SR A
HEFNRSHEEAEETRLAEZERARN M ENMEEREE
BAE TR EFF LA MG o

ot ERBEERESE RERNTEE S PEHRTEMEK
BMELEERERN "TERME ) BF WBET T INEA
HAZGTERRELERZ —EHENEE KL AGHBELE—
ETERE o 7@ ERWEBEFEALER  SREEREWHEF
RO T REHENEE AR RE L RFEHFRKE
EFAMEF I HaBRFEX "B A NERERTEEMARE
Flamz i, WEX EEHREMNZHNHEES2EERNEE &
— TR ARBAEREFRRTTERE T HEN Z B
PHLY > RERREEET B EFRNBE  #LE8TL
SR o BRI TS B AR P RS 3
— SRR RE THERE ) WA ZHBERINRA L - T
KERERA G  EHETEREERNITS - B LREEH D
EEEANEXRLTAYENEEER  HikfwmEAGE  thigs

m Ronnau, aaO. (Fn. 1), S. 309
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Bl HEENFREETURERBZWET K
PRI ¢ RBIEE

LR EAKBEMER  FHHAHALETANER 4T
HEHZAMA ARSZHNARNLEEMANEELE P K
%ﬁ%lﬁm%z’%lﬁﬁﬁ PR BN R —
fr AT ey %5 % (larceny ) ~ % 5 (embezzlement) - 3/ T F
Bt (False Pretenses) % - FE &t %A AR N L BEF T FAF
KA (Theft) A DHWHEMEAE B T URFEHNERY
AHEMEBETMIE ST EMARE, W7 AL BEFHS
MABEAZT » P T F Bk oy 7 T A o B3 P SR K
(Betrug) MM EMMA T HEFLEAREWHE  HILTER
MW EEEAR T ER ERMEENFRTAZS  LeaERR
MA@y ETs "  RTALEEHENE  £EAELARA
FM B RN EE SR EA N ERERE -

THEEEF TR RN  2EBH—H2EE—WHEL o
EEANHRFEH BB T BTN T EER - FFUSEREE R LR
EHBLMALHEGER M EHAFERE LN BB TZE T H
AU o SiEE B SA I £ A ARFEE AR B0

lll

12 Darby, ZStW 1996, S. 548, 554.
13 LAFAVE, supra note 66, at 966.

14 Stuart P. Green, Property Offenses, in THE OXFORD HANDBOOK OF CRIMINAL LAW
773 (Markus D. Dubber & Tatjana Hornle eds., 2014).

5 Boerger, aaO. (Fn. 73), S. 274; Darby, aaO. (Fn. 112), S. 548.

"0 BB R o 0 SRS A TSI e I K b B BB o 235
B8 R BB T A S AN A A% A FINEE S L R E B IUAN I E
Z AN BETRE IS R B35 B FA LS 184R SR 64 1 iRV RE IS N L ZE JE - 55664
ARy 2 0@ N BB BU1= 5 3R ~ S5 666{R B FO & <t 35 A RHAY R85 SR B 3R
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OEENEE  TREBREH SN ERE

AW BELESMNTECHH R BRATEARENS
AR ETE L LHFEESGEI962E N T T AL F s
( Model Penal Code, MPC ) - it H #F 19854 2% A7 7 A &5 | vk L 3%
o EHBEHMBRUABE S EANRF LN EBERNEES
Ry (NER—ERE BEAEEATRELASMNAEREE
TR ) o T A S R By L o

MPCH2BMHUTH#Z T HEE LB ERNMA - R4
TREBHESE, WTA - FTEN TR, RABEAUHE
BREARE  NFZRHLRBHEER" o B kARG
EELETURARM—REENE S BE - F5K - ¥ L8
LBt 4 - AE(T Ik B B R E B 4T B o MPC 223,045 4 620 7
BfEE (property) 2% - BIET AR EHEHEEZY &
ETHE HRAERNHE  ZHEFH  TERARRTHHRE
BA DR BHARENA AN IR MERERZS N
AHEWBY AW AKS  TaNEhee e BEALTIK
HHEa L HAHEXENDE SHE B AXEBRLEEES4
BHEIERELRNESE  EORRTTLEZRERE & T

FVAMFRE LY - B~ 28 - (BB E SR AN BETE - DR
FIIS2RAVIRIT AR » WA ES » AN SEHIEZHE - 1FRh—R U
L[] 04 B 5 (5 SR ELERSS A AV R SO > A T RER RIS E — @ ITH - B
sfam s o ERARUE A EAEASI LU N AVER S E 2 A > & -

"7 MPC and Commentaries (Part IT — Vol. 1), § 223.1, at 127.
118

AIAF S ENT ¢

“property” means anything of value, including real estate, tangible and intangible
personal property, contract rights, choses-in-action and other interests in or claims
to wealth, admission or transportation tickets, captured or domestic animals, food

and drink, electric or other power.
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BB ERPEAENNENRA  LEHEREWMA LT
BEVRBEN TEBEE ALE -

AL B AT RN ZEH

1.MPC%223. 215 Wy JE A ELE 2 4 75 1% 5 ( Theft by Unlawful
Taking or Disposition ) o j& 5 b & B @ A5 % VAW E B 4 £t
ABETIRERE  BEHMATENTE o WEER LT A A
D ER R — R AT B E AN, R EEYEE
BAEP B REBH—BHEACHENEE AN HERA
B R EERAEEFHC R B ER AT E T
EEEATHENEALFZAANTE P AR EYE A
3 W BAR - BT LU R o 0 1B T AR RORE B ok b P I AE G A
BE DHEEGEELARE—EnE EYWEEL AL
W W RTAARBNUARAACREEC RN RMEREMN
%o T R AL E

2.MPC 223 315097573 %5 5 ( Theft by Deception ) o A {4
EIFEIHAR  BENGMEGUARES - BBEE - K%
BEE QAR E LM AN BLNBRTLTTEL &
HP M HRA R g O et E B A (stands in a fiduciary or

119 o e . .
MPCE5223 258 1IIEJFSUHE T -
A person is guilty of theft if he unlawfully takes, or exercises unlawful control
over, movable property of another with purpose to deprive him thereof.

120 MPC and Commentaries (Part IT — Vol. 1), § 223.2, at 174.

121 1d.

122 MPCE5223 20485 IR SCHUE AT
A person is guilty of theft if he unlawfully transfers immovable property of another
or any interest therein with purpose to benefit himself or another not entitled
thereto.

123 MPC and Commentaries (Part IT — Vol. 1), § 223.2, at 178.
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confidential relationship ) Z A# % % E Wt 2 1~ T EIE--- - 124 4
AR H2HF Bt B R B (deceive) /AR E LI EE -

T EMPC L R E T3 - HF #2233 F 1E A&
HNBERERNAY) BREBEZEFISKEIE "EEFF
HEMAFE  ERREHRMEERMAZHEREATHE 1y
MEER LB -8 - WEHNEREEBEEEZERER LA
"EREAE - TIMPCH|Z M E BB AE " FET ,  (Deception) o
EEAGEINHRALENERAHRER "Heg g Xt fE M
B MEZR  DURF2EAMRRRAERTEMBNERL - EA
H—EEAEFREEFME T ER AR BAMMUZR
BRAERBRABBEAITAANZTARLURREZE GV ENESR
W RFMPCRLEE RS HA L LB G RENEY - BT Al o
B tEmX WA A#ENGEREE NS  RMAMEENEE
TAHTURBE G EN LA W EE N -

Fril - EMPCH - BT EMENEGTAT U ZHTEEZ
TH—FERHBER - H FEMPCHEZHLEEZ LA LAEE
MBS - RARFER ZBE S MR E S o fl 4w 2 &

12 MPC § 22335 VA3 HECOR BT ¢
A person is guilty of theft if he purposely obtains property of another by deception.
A person deceives if he purposely:
[...] (3) fails to correct a false impression which the deceiver previously created or
reinforced, or which the deceiver knows to be influencing another to whom he
stands in a fiduciary or confidential relationship; [...].

125 MPC § 223 382 FST B E LT ¢
The term “deceive” does not, however, include falsity as to matters having no
pecuniary significance, or puffing by statements unlikely to deceive ordinary
persons in the group addressed.

-169-



42 HK kSR Bobrh

FASAarE R B B 20 EAAU RN T ABE - BB
BOFERBBMAZTE  RUHMELATRE LT EE S
T4 - ok 9 o LS e DU (T 48 3 o R KR SR B 1 B U AT A
ZA% B THENSE  REIRNFEOARLEHERT LS
BB B S I s AT AT AR5 B 30 EL A4 4R S R Y
SR RMEMAZSHRBGEE - ABLEE -

5] 5] A SC— B 46 BTS2 Y B 48 £ ) 0 B T R B8 i E B0 B Bt
B RSB A M35 - AR AN T 48 T A CHE 5 B i B R ]
o 3 H A EANE SR - T AL @ UMPC 223245 % 13 i
TEBEHMBARERLE R,  MPCH22334 % IHE3%M 3
MBEE, o MM BITA Y I M % P 484 1kare B B
TR AR R E X HEH AT,  RE Y THEERE
Mo DL A 5 20 5 R 3 B R AU (T i A 2 248 | BB BAT A o

e 4 RMPCH Ay AR 91 280 - e H L E % —42m
EMPCH2248M L EH "HEBBRE, - $2241300 24 T
AEAHERBF NSRBI EE ) WAL - s H&# - 13
20124F A0k - AT E LY - ERAECEAISEMNES TMPCH
B B THAALERBLRRERENRET AR EED 4

20 i S 484 G AT B TR T ¢

Every person who shall feloniously steal, take, carry, lead, or drive away the
personal property of another, or who shall fraudulently appropriate property which
has been entrusted to him or her, or who shall knowingly and designedly, by any
false or fraudulent representation or pretense, defraud any other person of money,
labor or real or personal property, or who causes or procures others to report falsely
of his or her wealth or mercantile character and by thus imposing upon any person,
obtains credit and thereby fraudulently gets or obtains possession of money, or
property or obtains the labor or service of another, is guilty of theft.

127 Ryan J. Rohlfsen, Recent Developments in Foreign and Domestic Criminal
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1S A A8 B HL R T 212 MPC #5224, 130577 % 248 [ o B 2L
HHEREASEMUNESR  EXCALERITHALEA " LI 5
W &, (in a manner which he knows is unlawful ) T {# Jf 2 &
4, (apply or dispose) FE " ZFLWE 72 2 E , ( property
that has been entrusted to him as a fiduciary ) ° i 0 £ 48 & i % o,
REXRHAMERF ZRANAGZER " RE W ERIE XL
(' substantial risk of loss or detriment to the owner of the property or to
a person for whose benefit the property was entrusted ) B & &, & o 4F
HlrEEHRAEERERERWESE  BERXRLE "HERR
MMAHBEARET  RTHRERAETELEZLNBERS T2
ARENE ZEXEMAELFEIXRBCNRG AT EZTHXHE
RRAERNZAHERNREHRENE T - EHLLPH
T BB LR IR R Bt E Ay
OBEPEFFHUA

BT LRENBEMRSZI > B —ERR L ERE > R
HEATAMRIL A - A& % B A % 2 5 184 t £ 20 & 2F AT &%
MR BARERTHERES EUREEANLY - £
MEEFRERAT LT RREREE G RN ETA -

Commercial Bribery Laws, 1 U. CHI LEGAL F. 151, 165-93 (2012).
128 MPC and Commentaries (Part IT — Vol. 1), § 223.2 at 361 note 5.
129 Boerger, aa0O. (Fn. 73), S. 316f., 319ff.
10 S B R SEEE LR BRI O L S B £ (S T T -
XHYERHT - AAMER - KRB e AR 2t R ENR N ERE
(b)) —3mSkilling v. USZK BG4 (E B aEHEE T4t ZBUr » A BIA2
FESE 0 23987 - H137 0 20154E4 1 - I3 REE > 55 ERIEEFR
TEFBBT R EEER AR 0 GEARGE > 4121 H113 - 2021
3 -
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HEFRRZET UGS & % 13411 0B (4 25 R 4 134315
BREBRFETS  NELEISRERTELR - AlBZUHRE
iy TEAEAZELERBBALNLETE  $hEA2AT
R B B 1R B 48 - WO AE 19524F 6 K 00 46 E 4B B 1 B 12 R
o [Fl AT H W Burger KB B AR AR A EHNIT AN T §
— R, o BELE  BERKUASLTEELLEMK
B R (catchall) 21> o

LEBEBREY

LEWA R EISEE BN BAE  FAAKEREEE
EMEMEE R E R RAMG LRI M ET U T E R R
Mt R KA RATEERAETERNBEZEY A4
BHENM R REARIER B RREAERZIY TS
& RS B R B¥ 0 BE AT BE REINAE
RAREE R ER AR MALE TR TEEAHRHRTHER
BE R FREME ARG R R Y BN
BT EUTHEER - AR HE™

131 Peter J. Henning, Maybe It Should Just Be Called Federal Fraud: The Changing
Nature of the Mail Fraud Statute, 36 B.C.L. REV. 435, 437 (1995); McNally v.
United States, 483 U.S. 350 at 356 Note 5 (B. S. 339 Fn. 339).

132 C. J. Burger, United States v. Maze, 414 U.S. 395 at 405.

133 John C. Coffee Jr. & Charles K. Whitehead, The Federalization of Fraud: Mail and
Wire Fraud Statutes, in WHITE COLLAR CRIME: BUSINESS AND REGULATORY
OFFENSES, §9.01 (Otto G. Obermaier & Robert G. Morvillo eds., 2002).

1% S B A A 84 134 BT RS T ¢
Whoever, having devised or intending to devise any scheme or artifice to defraud,
or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, or to sell, dispose of, loan, exchange, alter, give away,
distribute, supply, or furnish or procure for unlawful use any counterfeit or

spurious coin, obligation, security, or other article, or anything represented to be or
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RAGHRERE  L455L RARNGARERELETHS
BRI R EENGE  SFETRERBENERERE  RRELE
B A HBASME BN —HEH G R REEE RN T
BH ) BRI R AR R T AR Bk
HOWMELE L EAEEEN AT ERBENELZL
1613 B APk 38 — 5 R AR o

A Tt E R, WA B EA S

B LA - R B R E G T A R 1845
134118 % — R By 355+ % #1896 tDurland v. United State £ "% o
AEHWEBFEGELEAORERAETHFLUEA - EARK
TYRHEEREARNER L GG AALEENTE
FlEiity BTN ET AR  RRWAETERGET 5%
TUEER A T AR N, wEREY c TEEE Y
HREEREH RFMAZT © - E R E R
HEZWER  BEMRRARM R KA - BTN L L

intimated or held out to be such counterfeit or spurious article, for the purpose of
executing such scheme or artifice or attempting so to do, places in any post office
or authorized depository for mail matter, any matter or thing whatever to be sent or
delivered by the Postal Service, ... shall be fined under this title or imprisoned not
more than 20 years, or both.
[E] 45 55 1343 PR EBE R HTR 2 S5 R AR L BURRAHIE - BERRIEATIR - A&
3}\;‘1_‘@ °

135 Darby, aaO. (Fn. 112), S. 564; JoHN KAPLAN, ROBERT WEISBERG & GUYORA
BINDER, CRIMINAL LAW: CASES & MATERIALS 959 (7th ed. 2012); Brette M.
Tannenbaum, Reframing the Right: Using Theories of Intangible Property to
Target Honest Services Fraud After Skilling, 112 CoLUM. L. REV. 359, 367 (2012).

136 Durland v. United State, 161 U.S. 306 at 312 (B.S. 339 Fn. 345).

137 Aruthur R. Pearce, Theft by False Promises, 101 U. PA. L. REvV. 967, 967-68

(1953); Tannenbaum, supra note 135, at 367.
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FoOHEERME ERRITH TR AR E R RE N R
HIPFM A EEREW,E  THBREHARAEAHOH R > HH
R EERAHELRFEET AN EREIRA G EG > UEHK
AeFEeFTHN  EWMAT A PSR FE  BekiE
G 138,

% B M Ak m i e L oy ar 5 o BB AR 19094 My 15 E &
Hoo RE L EEEMRE TR EREE L WERLE
Ao LT TS AR & S B B E T AT SRR R Rt 8
A% ; (...or for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises... ) M3 & - B 5 H,
HRENHEREFERINTU "THARRWEET LA, " HEL
G pE, WEE LAMBTHRXFREAN TERBREE
FHBEHEMZE , (be effected by opening or intending to open
correspondence ) H1E %00 B Al R B R MW E X TIG L4
E, c EXNHEBT AER B EBREMEE TR

QFB AL TR AW AE Y ER

FEBARR ARG GTEHERRWAEFHBAE - £ H

138 Durland v. United States, 161 U.S. 306, at 313-14.

139 > s N . .
B FEIIRILEZ W) (BII8T24EHF ) AVREAT ¢
any person having devised or intending to devise any scheme or artifice to defraud,
or be effected by either opening or intending to open correspondence or

communication with any other person..., by means of the postoffice establishment
of the United States ... . FLAct of June 8, 1872, ch. 335§ 301, 17 Stat. 283, 323.

RS B HUAG S S B A Y 22 » NI BLREE A BT RE -

0 Jed S. Rakoff, The Federal Mail Fraud Statute (Part 1), 18 DuQ. L. REv. 771, 816
(1980); Brian C. Behrens, 18 U.S. C. § 1341 and § 1346: Deciphering the
Confusing Letters of the Mail Fraud Statute, 13 ST. Louis U. PuB. L. REv. 489, 495
(1993).
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AN LR EE S LSS T SRR NE AN
THRRW BT R N A L EER o Hb - AR E R LT
B B EGENT A E G E ARG o 18 EE A R EE
A AR BT SR R AR R R B A P R B - AR T R R
T R — XAy E R E o 7] 40 & Perreira v. United States & # -
BA TG ERRE - T T RAANT L HCESE N R A E B R
o RER Y S TE R (should have reasonably foreseen ) H AT A7
—MRERILT - e m R B AR REX A ERNNER  BAERH
RELINBUBBRGERTHERGENET  REERH Y o
7E Schmuck v. United StatesEw > B| R FE— S T HE S HA
FHRWMFEENE  BMNMNBGFERECAEZECREIENE
BRI ENTE  REREFEGTEFTH AR LM HNITE (4
WHERGER BN ETFENRE)  — BT AAET RGN EN
BT - AR n AR B\ E B R A R VT DU B B AT SR AT
BEE—EHS  RELRE

Lt w7 3 SLESE PR ASE R AR DA B R B A R oLk
g CDRRBEANTE - B EE R A — 1 S AP
ERMNMERNR o X EHd  UBAEXENEHRE RE
% O A R ES B AR R Y R AR R B R T — B R
o TERKBERNGE AT UHBENEEFRENEESR

143

o RF ul Y

ol Perreira v. United States, 347 U.S. 1 (1954).
42 Schmuck v. United States, 489 U.S. 705, 715 (1989).
143 Matthew J. Effken, The Mailing Element of the Federal Mail Fraud Statute:
Schmuck v. United States, 23 CREIGHTON L. REv. 97, 127 (1989); Henning, supra
note 131, at 437.
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BEEFHRBEEIRNT  BATEEZBRB ARG &Rk
18 & 1 19414 5 53K 38 _F 37 7% Fr 89 Shushan v. United States ¥ #2 - %
Frhde M T eEmy st Bkt MEEE— T HERIANEL WA &
(intangible right) - WAL EHK E AT @R K ES T WERH
(honest services ) 78 Fl 4 * o AR I H R R WA E £
BB A AR o ERERMARERFMS - LFTULHEE
FEARAERERNRREHEERY - & MR ERE R A
(FARALE) AHEHZA  WRELTAHEMAREESFR
BB HE  REVTOERE A KPIEHEE UR—E &K
AREENEG  FHREXBEEREABFRERRSE - LA SHEK
g uy ~ BB RO > FAERPTH B R S REHE T ke
ZEAGREER > MERGHERRTFELE BWIFEMREL
Hy £ .

BELHASERZEERACERGIMSCEAFLEEATHR
FrlfrgEx  BEEZXBERSGERNZERNINVOFRUE - + &
1#% McNally v. United States . K Carpenter v. United Statesiz /i | #| &
— R ML M—RET L

7 McNally v. United States® > B #H x H &= B @ % 5

%4 Shushan v. United States, 117 F.2d 115 (5th Cir. 1941), A& Z i HSEAI00] -
FAMGER - FE130 0 H141 -

145 Darby, aaO. (Fn. 112), S. 56; Michael J. Hostetler, Intangible Property Under the
Federal Mail Fraud Statute and the Takings Clause: A Case Study, 50 DUKE L.J.
589, 616-17 (2000); Tannenbaum, supra note 135, at 368-69.

6 Geraldine Szott Moohr, Playing with the Rules: An Effort to Strengthen the Mens
Rea Standards of Federal Criminal Laws, 7 J. OF L., ECON. & PoLICY 685, 691
(2011).

14
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Durland v. United State %€ 87 % % - B & Bt JK A% ok 2R 09 36 3 Fo B 2 48
N TRBWEE  ELEd TEMHERNT ERET  MREMN
AABWES BERTALTRTEEZ 48RP EA BB
MER - EEMEFRERALE ERERFER  CEMAREE
BT A B € 1909 15 E AR i - R T ERBES L H®
FERCH LA T M — AR AR - R T AT AARE M EHREE
W LERBEN T AR B AN T EITS L EAY SRS
MRS RN AT EE MY ) W - B EG
RHREERAY R BB ERN SWEEN - S HHEA B H
HhEARED A A THEERY -3 wEEeRERE
BRIk - AR R R E

R =z > % Carpenter v. United States %/ - i # 5 & 7% Fr Al £ 3%
B BRTIANEMNEE—EHER  CHERRLTEE T
P AT B E A 1R300 4Bk B ART A AR T AN R A KR B
WHERAREER 5 - MREHREATE  HEBAYH T EH
LB L EHARNE T HAEEREAEH EER LA LWHEF
MERBERLEAENHE ™  BARTERAERES -
it 8 5T 3% 2 McNally v. United States % F By 8 83t T4 L F K -
R W SRR IR A — AT B B AR - SR AT DR DL E
BB A TR SR 48 U ACHERN W ANE
547 %" o B McNally v. United States % 5 # - s #F [H 4 K A

147 McNally v. United States, 483 U.S. 350, 358-59.
148 McNally v. United States, 483 U.S. 350, 360.
o Carpenter v. United States, 484 U.S. 19, 25.
150 Carpenter v. United States, 484 U.S. 19, 26.
151 FRFE S B ¢ ...As we observed last Term in McNally, the words “to defraud” in

the mail fraud statute have the “common understanding” of “‘wronging one in his
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T EREHENALT F WM - IR E T e - B
BRENEHERREWURFTRE s ERETBLE - REHH R
MO BRGNS E AL B WF
Ho D HBHEREE R E - R R o

K EL 4 T4 T 5 B o B e L — 4 PO T B B B H kR -
B S HE R R 2o o S RN SRR B 1 P B HE A R
BME MEzMESHERTENNE  L£ANIESEEERE
R i et T[] ME - 1988 4F 3 7 T #6 kB 1845 o BT B T 1346
e B TR AR R ERF G SN T et
B WEMEEZN  UASH AERELEEL S TR
R R ) ek o

) H A5 B TR A R T B L S T E R

AR RIS G R BB ARTONTRERAS
HeFEERBAREERNER  FILEH EMEETR - £KE
A B AR R R - B R S
#'%% o Tt E AL EE AP R R R - UERBEZA
R B3 T B+ 3 b 3 % B T2 T 5P B 5 B by TR

property rights by dishonest methods or schemes,” and ‘usually signify the
deprivation of something of value by trick, deceit, chicane or overreaching.”” The
concept of “fraud” includes the act of embezzlement, which is “the fraudulent
appropriation to one’s own use of the money or goods entrusted to one’s care by
another.” H Carpenter v. United States, 484 U.S. 19, 27.

152 Peter J. Henning, 4 New Crime for Corporate Misconduct?, 84 Miss. L.J. 43, 49,
72 (2014); KAPLAN, WEISBERG & BINDER, supra note 135, at 966; Edward J. Loya
Jr., Upholding “Honest Services” While Abandoning Interpretive Principles:
United States v. Rybicki, 10 STAN. J.L., Bus. & FIN. 138, 141-42 (2004).

153 Loya, id. at 139; John C. Coffee Jr., Modern Mail Fraud: The Restoration of the
Public/Private Distinction, 35 AM. CRIM. L. REV. 427, 430 (1998).
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HE201045 % — k% &% (Enron 1) v - £EWHHZHEKR
FHEIRMERET IS REWFZETY S - S Skilling
2001462 AF|FE8 A X M A% EAT WHITE - AT EHAFHEY
MRS ERE R R EATREEE  EAEAG PR L EEA
W EHBMPTEHSR  ARURFELESTARTONA
Fl AR S A% 0 3k Skilling B B 2 4 i 70 (8 A 92 & A 5] e B
EENE RTNAT S BEFLURBRT TS L BTES) -
Skilling $ 3 77 4 7 I 3 % o 35 38 ROt RIS sk 2>t o

£ T A0 R & 5 R AE B ¢ w4 Skilling E FRR A SE IR R
B 7 4 J7 B ( void-for-vagueness doctrine/Bestimmtheitsgebot ) % &
M A TR RN EUEAEEBNTAAR "X
NEBE R TG RE W EE , 2N R A D AR
B BB T M R B 4 38201048 2 b 308 b 3 3 I B )
B AR A 1 o B R R R TR R
MEEHBEHZARNBHERT S - R BAF 2 BAEEFR %
TER  WREERRNETY - EAEET A S EE BRI HE
BEEEVRGER A BN CE B (core cases) 0 B - A
# ¢ McNally v. United States % ty 3035 3% + 2 % 7 2 H A 48 5 F
BIWERATEE  WETES KRB B R EE"™ o
WA iR HAEMA L RRF S A E S - B EE %
EHETE AU EL R

EABAEENE  RUHRBARRBGEBEN X AR

154 Skilling v. United States, 561 U.S. 358, 368 (2010).
195 Id. at 407-09.
196 Id. at 410.

157 1d.
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BEE —BABEBEEREARBLTANEY  wREEE
LB BB sE o AL AR AT SEE BARAE  H— X
BHEEZSFHBER S FEENEBAEER = AT EHRH
AT & AT B ALEAE 5 K HL I 2 9 =2t i Al 25 2 L)
BRE=Z EARBEAERZAEAA » HEAE L ERERE
Bhgbh - KBRSk AT R 5 B AR B SRR A B B 4 AT L
%o BEEEAEHATERBWEELR AL LTSS
BEME - BAE —RBEEERA  BEEATHARES R
Mksls  r—me™ .

B AT BAETNEEEESIE - LEWMEREH
BEKEREEENAESTT  BARRBREEER T RR
PRI ER B EARTNH SRR ER W HER S
FrOARMAR I T NESR BT RN EREALE B2
R ANHEREENMEN L REFAAER LHAKRA
AR R E A AT A 3 E AR A BOMCER E H
Sk RESEURE ERLHTNEET  SHREEE K
DGR RENS BN ETEFEN 30 wREENH

158 Id. at 410-11, note 44.

"% o g EEI300 HI1T -

160 LS S5 T R United State v. Welch, 327 F.3d 1081, 1108 (10th Cir. 2003). A2
WA E PRS00 FE A FEEGHIE > AEWEHRZESRNEERS
GHE B ZIERE » DUKEERE BUS W A RS YRR - 5510248 F
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EWEANBENZ  AFEEENERT  EFEEARENHIL
Z T et e R A LA R R LR o
2. EBME R ES

ERATR/RMEBRTE  ATAHART LA ERE FFR N E SR
Tz oh o b 78 B R PRI HOER 0 4 B B B (specific intent to
deceive or cheat/specific intent to fraud ) "1 o {2 & —— % 3% B 3 40
WE— 2 B E & UURE AT & & BRI LUE IR fm DL
#EMELE  EEWENERERLESELAHELAN S R
TBEHLENMAAFLER (good faith) XHKRTEEE - fl
WATHAE T FHEmEE HRREERZE BB IAHEES
AfREZeZE2% EBOHEARTFNERENSEEZE  Fb
BRTREENEE -
G/IE - EIREEARIREET

B LB A RERET AN X - AL
REFRMEZFEEECYVWNT T  RENMERKEEER—ER
BATAMKBBERRE  SEEFNBEEEENRE T &P
H— 8 o Bhoh - T AT B ARy E0E R O (5 AR RE AR R WY

IRARERR Ry > BRET AR - BUIHBGEZENE A - I HHE R
HERZEERWZAER —F HCECKEEEHRZEGRNERNERE
b o BBJLRARE BN BHVEEL ~ RIRIIGISL - DR Z B & P THE S A RER]
%F o HEREEA -

161 Darby, aaO. (Fn. 112), S. 564; Henning, supra note 152, at 46.

162 United States v. D’Amato, 39 F.3d 1249, 1257 (2nd Cir. 1994); Daniel C.
Cleveland, Once Again, It Is Time to “Speak More Clearly” about § 1346 and the
Intangible Rights of Honest Services Doctrine in Mail and Wire Fraud, 34 N. KY.
L.REv. 117, 119 (2007).

163 United State v. Welch, 327 F.3d 1081 (10th Cir. 2003).
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EREMEHR B E - AELEMHREGER R EEEERE
HERENEE MZRBEMHRER 2% RE RS ERE R
AHEECSHAREBHEEEEREnTHNER ' - HE
MR BRBEE NS EEUGETEAEGTIRGEWEE B
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Tl BEERMFNE  EERAHREE AR
g —F B o B H - AN ESIGE F 3 E IR 8 RN
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EHAEHAMA (BAELE) aHEBZA  WREALFTARS
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BB R RGN E RN AL T A, o %
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B EHRENTERE  HRARARERA AT T
EEMHERRARCEREHLRETUEEBRE I EH AN
HAM B EEERTUETEAR E S 00— LR - 24

1 g - EEERER S RN R AN AR - B

MEE > REBEEMNGERENEASHAEGER 2 HESE (T) —
Skilling v. USZEHLE Bk (5 IR B FFIIEF S B 2 BU~ > B BUAEHERE > 240
HE > EH188LLF » 20154FE5H -
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Kzt ERIMERELET XAI0ETHEC WECHE TANF
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# 15 E 108 T By [B] 8 2 ML 4 [B] 4 s B B > CHvAT 2 30 E A AR £
B A O 5 184G Y % 1341 1% ~ B 1346fkuy A (e AR sE I -
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EAMEE IR F 2660 FITHR - B RN RE - ARH
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SEUTHMEMGAL™ c — RS AEAR TBAER
ZHEWR B A T EME R EMN , (Missbrauchstatbestand )
BB BB TERERN 2R, ML Bz TER
T ZE ) (Treubruchstatbestand ) = ¥ 56 # 3 o 30 EL & £ B % C
MAETH FEATAHAEEENERMEEET AR - B THEE
Mg EERGERNAT SR ZTZOREL TRBER, A
"HE#HE EWEZEEzE TERRAWARERELE "TEY R
B+ THEHE,  LHARGRGRENERANMERR Z
o RBWERELSARRANBEAR IR ARBERT
BREEETE  TEHATE RARERSNEAHER KR
S 3

tHEREZEZY  ERAEETETAREINEG  #EX
BREHAMERESEEZNAE  BALF o
OERHEREMH

1. H & RAR 2

OESSIE ST

BELREZEAREBTAARNE "TRRARATINESK
HTEEREHEA  URARAFINEEA & LHFZEINE

166 o 5 1) 3 L 25 266 {66 &5 1 36 S SC B 2 40 F ¢ Wer die ihm durch Gesetz,

behordlichen Auftrag oder Rechtsgeschift eingerdumte Befugnis, iliber fremdes
Vermdgen zu verfligen oder einen anderen zu verpflichten, milbraucht oder die
ihm kraft Gesetzes, behordlichen Auftrags, Rechtsgeschifts oder eines
Treueverhiltnisses obliegende Pflicht, fremde Vermogensinteressen wahrzunehmen,
verletzt und dadurch dem, dessen Vermdgensinteressen er zu betreuen hat, Nachteil
zufiigt, wird mit Freiheitsstrafe bis zu fiinf Jahren oder mit Geldstrafe bestraft. f¢&
NHESEEEL > HERETEBT R - W 0 238 > H150 - 2018
F2H -

~184—



——Z%=4 BFAz R ks miE bR A 57

T e BEE U R B RS E R R ETW
REFR - ENEYAH—RENEE  EEEEMENIE TR
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¥ REEEE—EATLEZLY BREERTAH RS
WPz e EARRTERANRE  ERATE—HLEG
M o B H  BERMIREHBKERR  HABERETAA
TUBH A FTRRE BEMEZ—BE AWML - SFTL 44
Bkl Ly b BRMA R Y AW FT X FREEEERTAAL H
W RTHBERARETY  FURAEEISE 4 HERIT
BAGAMITETRET

Bl bk - BT TR T 4 4T Al R S E E R B - T b
RRMEABESEZIN TR ZRATHRNIVEE - WERERHE
BELEZT HEEEAEELE TERBEREMS, BT RARRE
B WAE XM WRE B TEMER, - TWHER
BB EG T EAHBITAARTERBH N T EZE o

QELXHERERY

DIE T S AR B RN A AR LA R T
M—RAFEHRES —EFHEEWMER  ERNEEHEELE

2

167 Schiinemann, in: LK, iberarbeitete und ergidnzte Sonderausgabe, 2017, § 266

Rn. 146ff.

168 ., . PRSGENN o
EHEEAIL IRy R SR SRR > PR > RUEM R 0 [FFE165 0 EH 280
BUR

169 Fischer, StGB, 69. Aufl., 2022 § 266 Rn. 6a; Wittig, Wirtschaftsstrafrecht, 5. Aufl.,
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Enmar"  BAREAAAEAELERELARAME R
MMM ERMTE  RERBERAAQEZGHRR - BHEED
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Rl hE RS ERRENE SRR RANMYEZH - %
FHERE TEREEREREHNEATHERBMES  TAAY
LBEETHCHARAMN " HEBSEL, o nEELWE

O

N

2020, § 20 Rn. 11. EfEER 25t w2 THY—EREGERE - B2 HATERZ
SR Z 8L - RIS TR 2 R B — B R o H BGHSUH K- #17A BGHSt
24, 386 (38T)HFHE » BE— 5 1 17 B 2 T AU B SR Y L7 » A i i 1 HY B BG
I FREMPRDN  BEXEESNFEHATERNVEREARS - B —HHHE—
TLHR 2 YRR AT EM - FEIALEER UL EIE R EESCH B
K A PR+ 05 7 4 A e B G Y 9% B PR AR MG R VR B - HAER R H
B ST Ry DU B o IR » ARSCULU N AYER BA AT DAPE B H AT 25 8RR P SRR B
— P Ry SRR o SO - BRI SO B A R b B — B e B T B A S R Y
S - RARHESE > [FEE166 » HI49LLF -

170 Dierlamm, in: Miiko-StGB, 4. Aufl., § 266 Rn. 33; Kindhduser, in: NK-StGB, 5.
Aufl., § 266 Rn. 86; Fischer, aaO. (Fn. 169), Rn. 28; Wittig, aaO. (Fn. 169), Rn. 34.

m Kindhduser, aaO., Rn. 38; Fischer, aaO. (Fn. 169), Rn. 33; Wittig, aaO. (Fn. 169),
Rn. 95.

172 Dierlamm, aaO. (Fn. 170), Rn. 167; Wittig, aaO. (Fn. 169), Rn. 98.

73 Wittig, aa0. (Fn. 169), Rn. 13. (BN H0 RS A0 HI 2 (e T e T8 M fry
o R A ERBREE P ERENRE T MENREEB
( Vermbgensbetreuungspflicht) + 755 SEHERL Bk B T A ABA 2 IS 36
sy TIAERVERIZ S 5 o (Vermogensfirsorgepflicht) » ZfEEEZAH 7 » H
PN X KE/NE » EBGH NStZ 2006, 221 (222).
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174 Wittig, aaO. (Fn. 169), Rn. 42.

7 Wittig, aaO. (Fn. 169), Rn. 45. F[EEE » Schiinemann?, 5 25 A Mk Hy 3k HF
EER B EETEE N HZQ A IR > Schinemann, aaO. (Fn. 167),
Rn. 111.

178 BVerfGE 126, 170 (210F.).

7 Saliger, in: SSW-StGB, 5. Aufl., § 266 Rn. 33; Wittig, aaO. (Fn. 169), Rn. 40. R~
[R5, » Schiinemann s 120 H 1 BFRGE 12 1 38 A i 497 9 » RIE S
% ENEBER AT N EERNE ERERSIRG  FEEHEEEM: - 5
HYER BA B .Schiinemann, aaO. (Fn. 167), Rn. 43, 109

178 Liiderssen, FS fir Lampe, S. 729; Saliger, aaO. Rn. 33; Wittig, aaO. (Fn. 169),
Rn. 147.
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& BGHSt 1, 186 (188); Kindhduser, aaO. (Fn. 170), Rn. 33; Wittig, aaO. (Fn. 169),
Rn. 116.

0 Wzmg aa0. (Fn. 169), Rn. 68f.
" RIEIE R > Schiinemanng £y HE M B IR R DK B 4B AR B )
B2 > Schiinemann, aaO. (Fn. 167), Rn. 53.

82 BGHSt 47, 295 (298); 49, 317 (335); Wittig, aaO. (Fn. 169), S. 116f.
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183 BGHSt 50, 299 (313f.); Kindhduser, aaO. (Fn. 170), Rn. 90; Rénnau, FS fir
Kohlmann, S.248; Thalhofer, Kick-Back, Exspektanzen und Vermdgensnachteil
nach § 266 StGB, 2007, S. 51.
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Comparison of the Criminal
Sanction System of Breach of
Fiduciary Duty:
Evaluation of French, Anglo-
American and German Systems
with an Example of Kickback

Chun-Liang Yun
Abstract

Most countries deem breach of Trust as a criminal offense. Such
countries where breach of Trust is criminalized can be broadly divided
into three different systems, namely, French, Anglo-American, and
German systems. In France, breach of Trust is traditionally only
punishable in a few commercial fields. Earlier in England and America,
breach of Trust was considered a subset of theft. Now the new Fraud
Act 2006 comes into force in England. In America, breach of Trust is
sanctioned under the Mail and Wire Fraud Statute as federal fraud laws.
A general sanction rule of breach of Trust is prescribed in German

criminal law. Since Taiwan has adopted German law, it is necessary to

Professor of Graduate School of Science and Technology Law, National Yunlin
University of Science & Technology; Dr. Tur., Albert Ludwig University, Freiburg,
Germany.
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examine the advantages and disadvantages of the German system in
more detail. Compared to French and Anglo-American systems, the
German system is more stable. However, in determining the property
damage, vagueness appears as a weak point of the German system. In
Taiwan, the weak points originating from German law are regarded as

the main tasks in future research.

Keywords: Breach of Trust, Theft, Fraud, lllegal Intent, Breach of Duty,
Property Damage, Legal Interest in Property
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