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EHEAGAHE AU S LA R TR BREHAR S
GRERAHTEA - BA B A2 E - KT FLE A H
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EREHERETRAA A AR FRARHBERETEH
AT e AXEUEEENBERASAZRRATH - AT R
bl FRRAY  REAAEEGH AL ERREH AL %
FOE B K6 REBRA N AN 2 EG R - FR A R E
BHEZBRERR REEASRAEER AR - bR —
Stk 2 BB B o (R E S T LB R R
TRV S B IAT 2 AT A (8 R 2
SURHE DUk % A0 A TSI BT A B 2 A o UKL -
5 DL B ok A SR ST 48 AL SR 3 B o BB LI\ T A
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B Hl

Fir 58 %% A 57 A\ (disgorgement ) - 1R 45 EEE H # EwE T E
Bz Al g M2 R EVE 1F 2w E BB S E o A G
AL HFHZHBERE  REEEWE - LR EETFLE R
FEE O TRERES ARG EENES ARARZUERIE
# 7 (breach of fiduciary duty ) ~ {£% % % (breach of confidence ) -
RAERBHNERZATHBATR - WETE/NREHETAEL
e 4 o Hfhdn T %K %%, (Security Exchange Act of
1934) 2B AR5 T RIEAH E , (Antitrust Law ) 28
BiTa° - ERMERNEERALBEENE ERRER THRA
T EEREE , (Racketeer Influenced and Corrupt Organizations
Act, RICO) i %z REHA S HMMAMRAEH R - & REAH
ANZHEZ - BEEHNENROLRZEE R FR - REEL MR
A f RO 7 vk A M Z HEBR o R ADLR - B M B A SR R R 1R B R
o EAMBEEAMZBEERFGNREL  HEATRENELE
HREZHMH - XBEBREROENERE " RANBAETEHT 2 EH
Flas  SE SRRt ROBERERA R R
( restitution interest ) ~ {3 # f| % ( reliance interest ) & J& 1T | &

(il

Security Exchange Act of 1934 § 21(d).

2 Sherman Antitrust Act of 1890 § 4. M AREE I DUERER AN FELFG L2 BB BN
B4 .

3 BlAN=EHFA35 U.S. Code § 289 (a) ~ Z{EMEE17 U.S. Code (Copyright Act
of 1976) § 504(a) » LUK p§1E:415 U.S. Code Ch.22 (Lanham Act) § 35 (a)% -

T RS O B 3 A T B A B RICOM 5% B Y — ¥ - See United

5 States v. Carson, 52 F.3d 1173 (2nd Cir 1995).

L. L. Fuller & William R. Perdue, Jr., The Reliance Interest in Contract Damages,
46 YALE L.J. 52-96 (1936).
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(expectation interest) ¥ =R > XEEFHALEHET - £
B # %] 3% % 4% ( Restatement (Second) of Contract ) fL7F Z| & & 8 J€
FIFNEHEHPFRA LT RYE - AEFLEHWH T - HE
AFREETFER A2 BEEZHL  MEANTRELTEITAT
EMEAMNG - HERENF G EAAE  RETRELLZR LN
#F B (nominal damages) ~ T A F AR A|4F - b Al 7
R TR T DAL T IE & o BRI AN ERRNERE R F
fmEARMS DR EOREMRERZETANEE - BF
ML 2R A ENENERELYBEEEAN - HEE20HLmE
K% 2 F W 5 i % B Holmes ( Oliver Wendell Holmes Jr. )
W RABTRNRHG LAY  EEAFEHTHAFTHENZ
Flamm O B EUmWE - RAEFNENCHB MR B
BART BEEREX -

RENFENERFRE T s BEE RN LESE B
BHERAFT6RE  BEURAEERGEZ P EREWME - EE
F2 bt % £ Attorney General v. Blake® ty th 3, B B 2 4 oy 32 4% o BB 4%
FrliEd BHNTAEBRERMEAZLEENZ  HEMARES
BEHBET R BHENTEAEEAFZENERE - THE
PR OXEZERZHIAFAEANFANNEEN  XHEEER
(Restatements of the Law ) )7 5515 IE 7 45 1R 38 0y AL 86 - & 8Lk e
M—WSHIRE 2011 e " EERERETEENEESR
( Restatement (Third) of Restitution and Unjust Enrichment ) =+ 3 4t
H#E ML E 4 (opportunistic breach ) fm DL 8 - BBl £ 4747 % 17
oA H BB 5 F w8 74 A (conscious advantage-taking and
taking without asking ) ~ H A8 (selfish) ~ & f|#y (advantageous )

Attorney General v. Blake, [2001] 1 AC 268.
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o % B 8y (exploitative) £ 7% LW ER - WEATHEKF
RENEAF A ERZF % o FREEBENFBGRENZEH
E# 1L %% & (deliberate) - | (profitable ) - L& 5 {§ T &
(inadequate ) 4 =77 - B3 #4706 | 55 \ 38 F o9 865 30k 98 R FT A
BHWER  WERGEEENRBEAARNITE  DEFHL
EERNMABBEREE > FHER G BRI -

AXHEEBEBYBEABNZ LR A8 - ST ERa N\ &
GRENNEHE EEETAE  RERARERREEIHES
EZEDEBEZEN  RERMBEHERR N ZE I EE - BR
ML BAERBNZEAEY  EAARZBRMS - RERK
SYABFABERNE  LRBEE KB BABAE  ERD
BWREARERASPAMEANGBEEZRE AL  EEL NS
IRHTHEEHNER MRETEF AL EER BTN
BRGNS BEERATZHETURESERAN 2 2
ZEREREN MR LB T kA - IR B R ST
7 B o

8l » EEARITENIERN BAR R BIR R

BEENENEFFRFEEBWEAL L FR - BEXBEH
LAORE T A ZER P ERERA SR RREEEE
BARRENERURRNRETURAZ E 0 F AR -

Caprice L. Roberts, Restitutionary Disgorgement as a Moral Compass for Breach
of Contract, 77 U. CIN. L. REv. 991, 995 (2008-2009).



== EREHFAFAREAARRTE T

— ~ JERIEE AGE AR ER L
OB MR EFIEHAVIEE

FE2F vt 2EEAEZNEFERTTANER
(utilitarianism ) & %4 & F % ( consequentialism ) z & ZF F -
MR T EATREE ;) (virtue ethics) By Fl &\ - EERM S L
AT EH_FBULT - BRFENBRACTAFE  LTREN
FTREEEER  EHNZTEENEREFHNE - B F R
Mg - EEZ R A B E T E R & AER (maximum
happiness ) My 4R o Bk - REHEEE SR EL T e ELE
AmAARSR - R B ERE - Hikitwm  ZHEHENTHE
BrEHAT " H SR ELE G, (efficient breach) - ERF%F £ &
BHYEHMEBERH  FRBRMRERT  RAB BN E
ANZEBEHER BN — BB T EARE  EARENEE KT
RABATRZWER  WEATRELEICEZNEME  WELE
TR B NTRAE—BRE - FEHNRZENERTEE A
M 2 T AT # A (wrongdoer ) VIR R HEBEEEEHE - HELW
R B R E — o % - TR — 7 B IR R S 9 A 3R BR
DEK N FREUREREANTETAA - MEAFEHEE - &
LN ERE R FEATETAA B ERBEZNAE LR
Z B EANATAEREFAGEERNES - WA - K5
FNERHMEANEE  DRERZGEZAZZAER  GHA
BHENZHARRATBRS Z X BN 2EE T - BBREELR
EWENTA  UBREFEIN 2L SRALZAABKR o BARER
AT EZENERAT ETEANEE  BABEAEEREZTE

Id. at 999.
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BE® -

HEBEM - THEABRFRA, (pacta sunt servanda) £ %
EHENZHENEREN - BT EEAMLELRENEG &5
ABRZRBNERS - ROBITEIA AR ZEYS  —BENTE
1T Bz T AHFRERBE BT R0 - WLE
4738 8 B £ B % 7 £ B 2 Holmes Kk % & 67 8 ¥ o fikHolmes X 7
HmdEe " AWM E , (The Path of the Law ) H firatt - [ 3%
ERWBEHEBGE RS  SEEATELAE - B0 X fH
FEERY  ERTE o | BT EHATERLYREEEHEMH
WATRIE - EBAWE W R TR LA LBATE AT R RHE &
Bz —HEBTHREEY TEZHEANTY  BLEHAT
HHRERL  BUABBERBEL TR FREARR .
Holmes K 2| B B WA B R E L8 - LHTERE &4
Z MBS S AR GEERG AR ER R
MR AR FERAS R ERAR N AETR  Hilkw R
EHARMBATRERT AL  FIELHEZBEE  F1R
BB AT o Holmes K R bR B EH Z AT HHE  EEH
HEEFZHERERERUABBEEAT  CEABAHREY
MEEEE  EBEUTAZGRBREENT ALl ER L 2

o Zheng Xia, Is the Law of Contract Seriously Defective if the Court is Unable to
Award Restitutionary Damages for Breach of Contract, 5(4) CSCANADA 35, 37-38
(2009).

0 bk o S B S B LA R R R 1058 21 SR A
o GEEERESE > 3821 > H140 0 20194F 121 -

" Oliver Wendell Holmes Jr., The Path of the Law, 10 HARvV. L. REvV. 457, 462
(1897).

12

OLIVER WENDELL HOLMES JR., THE COMMON LAW 301 (1881).
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HHGERNELNEEGR - AR BBLET IR E BT
Bl BEENERENRBESZABAREFENEE  wREHTR
FEBHEETHBAENERL " o THLERABLHRT  FHU
EEARENGARERZ  HEHEEHARENTER - 1T
T EEALRELBAOF meF - BHEZZENETHEE - mRHE
WML BER L MRHRE SR REE R

LEENEEEHRHARFTENNREZH ZH - —HRAEEKR
R E R Y T A R kB 2 RS 22 Richard Posner o
TEHE ZwmE " HELE M, (Economic Analysis of Law ) — &
# o PosnerKH AR EENRHEEZWN A  RAEKNEEAZA
DABESN  GREEHEARHNENAZEGRBAF R - H
Mo M REXNTFXNNRFEEEZRREN - AELGHTZIB
B T HIEEL o B ABAMBE AR (BLAPTHRENNRE)
TrEXFAEZ NG  FhREBEBANZHE  BHALZMKLE
1THSE - NEEREEZE L o Posner K B 38 B (448 & R - J&
Tﬂ%ﬁ%@ﬁﬂﬁﬁ%&%%@%iﬁ T Bl At 77 & = A Z AR AR
Flz A& o Hib - BELRAF UG EER - FHAETE#E S
HEHETEHBE - PosnerKEE—FHH - FLMmEALIEH
PEE - IEAB U ENE MBI SN G EEBAERNEX
REERAGENRE  FEATARE  HEHANKRZEAUE
o OHERBTRGRT AT

13 . .
Harvey Perlman, Interference of Contract and other Economic Expectancies: A

Clash of Tort and Contract Doctrine, 49 U. CHI. L. REV. 61, 128 (1982).

Robert Birmingham, Breach of Contract, Damage Measures, and Economic
Efficiency, 24 RUTGERS L. REV. 273, 284 (1970).

RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 89-90 (2nd 1977).

Id. at 95-96.

14

15
16
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EHATOFERKR - XERNEERHBER T HHEELN , —
7 i EHolmes 1y AR ZE oy - RAB RN BZEZNERT
ELREBITEY MEHABREREARAEHZBHERAE"
AURBEXNN I HEAE NG EZ L X Em LR BEE
FEE o DL B\ FTEEM T HE £ SR, (Pareto Optimality) '8 o
FHihEREEERANELEWAKEARTHNZ EWE KX - MAHEN—
777K E] R e B EE 41 6 R 2 A g BF o At e E R BT AR B &R A A
- M#EFELeRUENEE  ZAETHTHELRARE - f
B N KT HAT B RTT A 1 B  R  BaE o

Holmes [{ fE 7T " MW E R , PHAEK T  BRENH
BUSEBHEARANMS  FEARAR  RERENERTHE
BHEMEABTRENERY  MEAEPEAMEAENSBEH
B FEEMEARBEN T EL A T EELNRFE (legal
remedies ) K " #F ik LB, (equitable remedies ) W AE o B[ #
EBMEEZ @SB HPE - BEBITH & (expectation interest )
12 %8 #| 25 (reliance interest ) & [7]18 J& 4k (restitution interest) £ 7|
%2 48K 5 TR MR 0 4n B 40 /B AT (specific performance )
2 | A (injection) -~ JBEP& (rescission ) = i8¢ (ratification ) % H|

Btk o  REERRAFERELTREZZLORE  USBHEMH

17 Charles J. Goetz & Robert E. Scott, Liquidated Damages, Penalties and the Just

Compensation Principle: Some Note on an Enforcement Model and a Theory of
Efficient Breach, 77 COLUM. L. REV. 554, 558 (1977).

1% 2% T B EIRAR | (s SO A 45 o7 B B A ROCRAR AR - RIS I 45 R AT AR
GREMRMEF - ®ihiEa - B aa e E &N BIRBEFHR
Fif » https://terms.naer.edu.tw/detail/1307531/ » &2 H : 20224F4H7H -
Daniel Friedmann, The Efficient Breach Fallacy, 18(1) J. LEGAL StuD. 1, 3 (1989).
FEH - EEFELETENBEREFTE S DMEBEMN G PO BE
EEL S THE > EH272-279 > 20184F12H -

18

19
20

—10—
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WA EANBL  REREEORBERET LS  ERET s
DB BAT R S A STk e FRESE AT o s
ExaREREEEEL BERRAREZBAAE  FHERZY
EWBITZHARE  SHRETCERKERY  HELEHHELD
AR RA B 5l HREENRERAREmEA TR
BATHZAMEL  AWFAEBEN— HEENAEAKRE &1
EZHEEN TR EARRNAEE  B—FE EAEETH
BNz —F  BANHAG GRS B R AR T L
o bt T B A€ G R B R E S
O EMEENZ G5

AR B RELEEN R T SRR EN NG 2H%
R4 5% % — k% 4 (Restatement (Second) of Contract) 1, 2
WHEE EaEeT TEANE, EH 2B TR ZARE
MEWTEBHEEABTEGES - TEBEEEARZHZ
W% EHARTHERNHBEA LTS LEES - RALREE
SHERUREZ T E ARNEBREBUBRENZERS -
Bl - i E AR 2Bk 2 BRI RR S BER
BATRMHEHALHAY - 8ol - EHRNFELEET 7
H— B ENHPERERECRS LWL R AT Skl
RIF LT EBRRE LB 2 HE  BHTH LA FERE
B R T A —ANESG R s f 2 p AR EY

21 GORDON SCHABER & CLAUDE ROHWER, CONTRACTS IN A NUTSHELL 270 (1990).

22 Barry Adler, Efficient Breach Theory through the Looking Glass, 83(6) N.Y. L.

REV. 1679, 1680-81 (2008).

= Chapter 16: Introductory Note, Restatement (Second) of Contract (1981).

24 Roy Ryden Anderson, The Compensatory Disgorgement Alternative to Restatement

—11-
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HERHZERTEAE  FlUEBALEENZE  BUELY
BEEABITAZZEE  SEEBAZRERERARATARE
EHATIELMAKR o REHTE - 42T E L TR L NS
HREEETEEN NS EET AR CERAWE T EF LR
B ARZE VAR ERE T2 RERARNEN S  EERE
R RERGENETEREARSTHELR  HRBRIERE
DB TR TAMEATREFE SR EHBEAZBES
BHBERBN L ERERED MR - MEAERD L TRESR
BEBKNETRAEERZCTEERGRTENEY  tRELSE
BETBENRE FAREEERENERY « BURKETHAME
MM EEE YT ATIZH  ENAEEHERA RS ERYRENY
R BRI T HE
EEBRETGRATH - EREELAEBEMEANE
HEBRERA T BT ANES  REABEMT G RANE
T BRFE  WEAMAGHERESE  RZMmEANNZEEE
B AEZHETERE AW LMALREETNER  1EE
WHARFEERFAUEE - EHZERBHAREELRAY A
WK ZENHE - EREEFER AT LR AT
TOW o ThE R b M e B R OK B R B 3F 48 % ( deadweight

Third’s New Remedy for Breach of Contract, 68(4) SMu. L. REvV. 953, 958-59
(2015).

&L > —V 8 ARARZIABNHEE RS - AR gREET
135188 - H69 > 2001434 -

BIANBLLTES R B g P R E R PR G > AR E Z AT FH M (foreseeability, §
351) -~ #EEME (certainty, § 352) - K%M (Avoidance, § 350) % -

& - [F5E25 > H70 -

George Klass, Efficient Breach, in THE PHILOSOPHICAL FOUNDATIONS OF CONTRACT
LAaw 362, 369 (Gregory Klass, George Letsas & Prince Sapra eds., 2014).

25

26

27
28

—12—-
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loss) » 7 HBEWRILTHFEA - EHEREHHLECLRBET
BRGERE  HeBAERRERTAMRE KON EEEFH
5P AR ERMAEBEEAETERENRATY EAR - &
RERESAZRERELAEMEERERA - wik% F BB
KRBT - A BRI AR W AR ARSI
S R ERMRESREY RN RN - BT REREMEA
HGEFRRGEL BAEYTERELEABNET - RTA
BEEHHMNE  RELFAFLARREEETARNET o BHH
MEZYEEREWEMEWR L BHERARAREFEHZALE
WIS EENRE B EAELERGE TR B AHTHE
meEsaminEEL.
HREENRERREERAEEZ L - Ry — W EE o
Posnerf. fis - HERA B EHmEANLY « 32 EREEREH
AT DB RS RALAEE c ANFIHEZZHEEE  F
HE AR EHERN L REETEL S o L% 4 ¥ Holmes 1@ 7
HEERMWERARESHE L WES - A EL AL e
FIEE o M L EEAS R T RERFEHEL  ME
MENDEHEAEBENAITA  AENHolmes KRB - ZHEH
EEANETEZYN BT T TEH WML T - o dh— 5 2 E T M
AL H AP HEEZNF R ENAG  GEEREHASER
M EY  BEIHGEBABREBLOTARE  MAAREFA
% OREHEEZRGEHEARBGREHNEZE - T A Z AL

29
30

1d. at 368-69.

Nina Khouri, Efficient Breach Theory in the Law of Contract: An Analysis, 9(3)
AUCKLAND L. REV. 739, 775 (2002).

Id. at 759.

Robin West, Three Positivisms, 78 B. U. L. REV. 791, 812 (1998).

31
32

—13—
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BERERUZHE SEABHZENGERRE T RN ZE
B kERERB AR T RBERE P L EEY  fE
SRR BEANMNEELE  ABOGRREN TG AT
BEAGMBITES - FRA LB R RE AWK T - LA
HEZCHBATERE  THRERRETHNZNERTEL R
—F  EENE RS ER T AREN TR (W HTLEEREL
EALHEEES) R BURBFREEEY REFWARH
RUEEERNER  BTHAREEART I RARENF BT
ER BFEMAETRR R EETE TR AN E LSRG &
KM ER R BN RE e R R BAAYE AW
B BEFEFARARRANEESE RIELWESANKE
AR ES BAREHE T RN ARE  RAEWAE
Bz REBAHRALERHREEY -
HELNERREN R R NRE  UTRREB AT £
B BE AL ERAEMAELIRTY  BEEREE (good
mm>ﬁ%%<mdwm>%im EWEANETHERR B
HERBA AT RS TR AT 2 A Y S
(punitive damages) - JFH MEEEHA RN BAEHRL

[

3 Melvin Eisenberg, The Disgorgement Interest in Contract Law, 105 MICH. L. REV.
559, 574 (2006).

34 Friedmann, supra note 19, at 7.

35 West, supra note 32, at 812.

36 Eisenberg, supra note 33, at 575.

%7 BIf#EGreer v. LaSalle National BankZ, % + 345 5248 17 75 2 H BL 8
BHFER » EH&IEHONARNEE  WELESESERK - BT RED
TR » X EHERY o Greer v. LaSalle National Bank, 874 F.2 460-61 (7th Cir.
1989).

38

M EA LB R ER TR EBEIE RN A BN ELBOE 2 ER B -

—14—
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AELBBEERBEINME R BERNRAMEEEZNOHEEHR - 7
I ARERNRER RN LR ETTRIOWESR - HE
MEHWAERATHREN B LERHEMBBHRAEE
WAL B FAZHRRETETAZEFE KT ZHA—HE
# |, (Uniform Commercial Code, UCC ) 7 " E R #E £ 40 B 4 1%
Hz 4 , (Right to Adequate Assurance of Performance ) /)N i 2 3%
BHRY - "THEALHMIENERENETRET  FEATE
£ R BAEH T WA & AAE P ERGEFRAWERWETH
B MU B TR A NARB A MRS - T ERE
BHERREERENREN - BEATHREEERE L2 RBEZTHR
REXNHE/  RABTEBEMEAMEZENLT  FF L Y
IR EEEREE T RABATRY WA ERGZ TERH - B
EmEALRERMT BT EWNEL  BHEREARLEFRHET
BHZZKER  BREAGEABTNLT  AREEVNEE -
MAEENEEREMRENRE  EEEREATHENTAT
EXMBLWAREL g T HELY TER ) WRE - MELR
HBATRER S RARENITE "KL, BITHE - BRARENW

FanhnZ K ZE flRoyal Bank of Canada v. W. Got & Associates Electric Ltd
(2000) 178 DLR (4th) ~ 4P ZEHITAK & Co v. AEL Corporation Ltd (1995) 5
NZBLC 103 » sk & EF ZE | Travelers Indemnity Co. v. Armstrong, 442 N.E.2d
349 (Ind. 1984) o Khouri, supra note 30, at 743. See also John McCamus,
Disgorgement for Breach of Contract: A Comparative Perspective, 36 LOY. L. A.
L. REV. 943, 949 (2003).

39 PR . e s X -
BIREEE - S AR RS — —(HE AR R T RS2 (LR
i) - 124308 » E49 > 20104121 -

40 UCC, Section 2-609, cm 1 “...the essential purpose of a contract between

commercial men is actual performance and they do not bargain merely for a

promise, or for a promise plus the right to win a lawsuit”.

—15—
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Flzs (R - AR ABEREERETEABTEANER - DIk
AL o T B AT BB A AT - TR AR B U
TR - B RE N T B T RE A o RNk R
BABEZYBE - TREAZLNER - BHERLBHE YT
BREL TER G BEAETUERAZBITHAE L AL -
BmEEHAZENFG  LEARRBREAE BRI LA o
AT RN TR R - HEREEARE LSRG R
BHEHATLY LAY - TEASIA S TR BB
Fral ATHG - MERBEHABEARN  GHEEEZHR
ARG HENFERZ MR LR - EABNFHGEE
ZHBEMRZ FEA BT BREREFTTBHBTHER
T EFBNEALEARBLEBRY

o HERIER ARETINEA

OSBRI R AT 2 EE

—HRE RYFEENEBREAZEL  FRHESEHS
AWM R MESHERARLEMEA  BENERETEHE
WEARABBHEENBE?  BRHBENBH I E AT G
A% BT AR E B EREER - B R
ARAFHFERGATED « BEAMEHEERERN - RAEA
TREDEZMAANSTEEERY  TETEF R EHEFZ

1 Tareq Al-Tawil, Corrective Justice and Deterrence: Can They Co-Exist?, 6(1) EUR.
J. LEGAL STuD. 109, 115-17 (2013).

E. ALLEN FRANSWORTH, CONTRACTS 730, 760 (4th ed. 2004).

4N 3 T HF (LB lure naturae aequum est neminem cum alterius detrimento
et infuria fieri locupletiore ({45 H K » A ANFREZME S M ATES
EEAH) WNEEEHR] - Al-Tawil, supra note 41, at 118 (fn. 31).

42
43

—16—
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TEEE > LEARUHE - BRENNENEEFROEE AR S
& MFEEREMRENREKL  BTOBER S H k% 38 K
B MTRERERFTTERMNOBE - AT > BEMENER
L EEFFANERRA LI » BB -
ARANEZBHE G ERANHETET AL WERRENT
BN HHERRUTHAZZEERNTER/B/E > UTETA
EREAREEZEERERTBERESERN - BARBHARYE
bR LA EFTYCERI MM AR R - B ER L EABIELET
FEEEAEREHE - BAFEANBEZLA LU EAZENZR > T
REMBHSERELRE BREENMEAREN R > HAEEHE
BRE  BERAFEEE > FTRAREHNZAG - WAHLLE > &
MR SOEEENHEZERBINRE IR B ELARELENR
BHRERZTETRA > MENEANZ&AEBRET HE > EBUR
TER/RMNZER - ETEDRET - A B NS o8 L AT 6 45
o HRERET I EATE - B AR NRRE R QAR
EHBRERHRAM G NAN G KEZLHEH  WEAERTE
RELZANGE  EREMNFTRZE AT ZHR o ik H 3R
RENZ—THENERZ &Y REFRAENEEE S ZTE
Flime i BERMEANNERAEZECREAMEA > BHFE
oM E T R MRERLNETERE AR ETE  E2TER
FHRERRNERAZAERFIS 2
BERENEEREN—MENAETREAELE  ARELIR
BZEWETHFEREARBEMEA - RFERTEETEMEAZL
IRRRABTEFERNPYE  ERTHERBEL  BFELE
BOSTATERERE:  BERRBEBENRE - RAERTH
FWBRE  BEREATUTFHAMEN - AEFUMEAEBAETEHEA
Bl RAREERTREREEESFENELERRTENEATHEM

—17-
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B EEFRAFLEA RN FEETRANBEEREESEIR  2E
REdBRUENEESE  RLRHLEENITAHZTEE &
Bl NEREAELFEBEESHEAAN - Al EwETEELY
IR ERBMERREBANESHT  ZHHEAMEEEEREN
THE - S ERITE A (cost of completion) K {E{HK+E ( diminution
of value) ##—z  ERAEAETABFAEHBEZTZEY
BOBRRA] o KRR FAMEFFHEZERTREEER  LEHEERA
MEEL M FLM > AP THARAFTERREEL -

BT S > R EN X EE A % Groves v. John Wunder
Co—(mEmHm ERBERH TR 2L hE - AEFERELE L
TR ERY  HEERANE M A ES R ENDE - B
FlEH Eai®sg o RATHARER RBEERL B ZMA L HE
P RBEM I HTEFEEN DR RE - ERFEEMFEHNZ
EREHEERE LN AEERENLIAEEEME - FH T
WEMHFUNEEREFEREES  EERBANEZENGFENR
EHFET RBHEE R (willful) - EbH RBEELEAIFTEL
FRH BN RLHEAETEZER ZRERREETEZELNAT
B EFREATWHEEN BEREEXHEFEBRINEHEES  BHE
FlARABEAREZE  EET LAY BEEBEDEE LA
NFEI A B o

b R R (willfulness ) PRE R EAT B 21 & o
g Rl R L F IR e TR E e, (wrongful) ~ TEER
(intentional ) R AL H " & , (bad faith) - ARy - WREF
A SRR ETE - Qe " &4, (accidental ) -
T # % (inevitable) - 3 &% & (good faith) % A& - LIk ¥

486 N.W. 235 (Minn. 1939).
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WETARBEBRENY  HEBERTERMRE L ENT AT
BE - EEBER SR P AT R A5 AL (vulnerability ) o
5] 41 City Sch. Dist. Of Elmira v. McLane Const. Co., Inc.®— %
REZBRABE NG EE—ERMAEE  BUBBEETRETH
B REZWMERERREEYN FREREFARFZHEER
g ERTEH MEETREANTETEARZEELZEF
HEGRE  EREEEERBENEE - 2RI AREAWRZE
THENEZEBRBATHBR BENEEALTABERRT T Z
CEERH ERFENTHENRAKED "EHE ) BAEN S BER -
HERBERY S L ERLEELHEE > WMk EERENZAEL
BEMFETN c AFEEHERREE LTk AAREZENGHE
PR EAFWRILT > 8RB 0y TR AR KA
Mt EATASERBRZOLNEEAG HLFGHER - FILT# A
FERBEFEEH2H - FREBRAREEFTRAFRE T
Al AT REERFZEEMERWHE L SERKEEX TR RLE
B REERMMATEERY  ERFRENTHNRR £
EREERBZENE ETHBEZAHA - A RUZTTE R F
HAHERERAR -

FERERERERTALRY  HFHENEMEERETZHWE
H MrREHERSTAZITFEEREHME R > ABEREY
BEBEREN TR - AFLFRAERERZTITE A HEF
BRBFA R TR A e B AFETERH R EHMT -

4% Marco J. Jimenez, Retribution in Contract Law, 52 U.C. DAvis L. REvV. 637, 668

(2018).

46 445 N.Y.S.2d 258 (N.Y. App. Div. 1981).

47 Id. at 260.
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HUFHFHOFEEEUNER - Al RN B T LR EE S
WEm HEAZENERRIAENY  BEXAEZEAE & TR
EEHNZE AN BERBEFHaWEX  HAMBERGER  ZEIX
MRAMETFRNRERERE  L—54 "FRBENZHEL,
(actual lost profits ) - DR EFMR XN FHFImE Lk ALE -
HATHESE  EHHFNEETErETRAEERN G - B
ERE _MEEX B TEENTEEMEE L) (hypothetical lost
profits) st H =~ - BNAEEFETH L £ - EWEREHHAE
TEBARKENEY  BEAReHEEELR  HEFAMEALIF
ZREER  HAMBEANTHEREZEZ XA LANERZE
i} 48 Kt 0 % 5 1038 _E 3 33 [ % 22 TexPar Energy Inc. v. Murphy Oil
USA, Inc. %55 - BREABMRELTHRELN  BROTHSEL
MERUBB 2B Z L F -  AEWERREHOEE—HEFT - K
EHEEAERITHNEEM G - FEFHE LR HENF
EHE EHRETEEEHE - ROFEAN ELABHEREZA
BRzHELk RERFERBAERME  EATUBITHAEE LF
X MEAKEENHEEF LTS EERAE 2B 22 HEE
BB o REZrimibdEsk - REEFEMEELNREN T HEBUR
EREFAHGHFZ  AUIEENTEEEEATERER
fleENHHLEARERERTN amEL ELEGFWEL
— AR BEBRELTHEEERAMERENRT R
B o ZIRETER B ENRT > RAEZLABEZ BT R A EAH
REWNEX Bt EREZREAT 2R BTAZEEREMET
JFrE— o  AFFEMHERHFREEFRAE  HFTEXERENER

Jimenez, supra note 45 at 683.

49 45 F.3d 1111 (7th Cir. 1995).
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HAEM FEERAREBENNELE BEUEBENEEALT
BAaB AR ERENHERARETREL w1450
I R T o
OEFIERAE IEEHIZ BT

& EREE EMGE RS RETE - % LS\ S0 L E 4
TAEWNEF  ATBEGERMEEETER LI FETT o o 3 A
ERRAMFETFOFERERER  PHTSHRAEREREEZ
ZE TRBHEZNRTEEABITAZZABRY - EX &R
BT mEARNBREEEATETAZL  FFTHBEERHEE
FERERZNF WSS RFN L o B IE F 5O\ B
EAWTEE MR AERRELLE - BRAALRIFPEEE
HARHES  EEAERHARNEERES  ZUEANENES
KR 2 5] B JE AT o MR F) BN 2 R R S —
2T B ERE —AE TR KA T o AT R L A
ZFBEEEY L EMERIUE E AR BAT o (R EH A
WEXRE T & o MBI RABERENITHAEANERE
MTEER  HESELHENTAT  BAENFTAEARZ
Hy o

— MR AEFENTHENENLAZR TEAAND
(cynical ) Hy3hF - B b —& AR R M LB R SR fs - BAFI T
T LA HEEE R (deliberation) ~ & ~ T3k F (dishonesty ) -
®, = B8 4 N\ T W4T % (unconscionable conduct) - R B it kH —3
MEFE c HEELENLFENRARNCRRELAE €4

0 Id. at 1113-14.
51 Katy Barnett, Deterrence and Disgorging Profits for Breach of Contract, 17

RESTITUTION L. REV. 79, 91 (2007).
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FEHATREERFNMELNITE  CRBEAND - HEWEREE
40 ELBEUVERE A A BT EY o iR R EMNT £
ZHS O HTARBENERENZATA  HEEHNNRHBAF
O BARARNERFEANNEZER  BHTaREEERNNER -
REEAFCHEBNALE AE2EERIEERETAHAEZER
2z 72 & (blameworthy ) 2 #-Z T EFF| AR C WP - HEWAT
%% B T (careless) == (innocent) AT - JL 4 Al £ 7% 5 K
TR NFOE™ o haRus s s - B0 R TR I B B
HG— M FTREAFHEFRHERTAZEXRERRE BT
DA R H| o AT R L A A SR E R DA BD R B 2 BT
FHlE - HEFE—FRE  BAFICENFERFTANTS =
T ARERRENENITAETEERIL - HAZE HER
( conscious ) # A & (advertent ) #y &4 (indifference ) Jf 4 3 4
MFNNRE - A eRE o’ o Fb % mE a1 80E Ak
—EE - BEEHEENWER TR e R TR S
HHTSHEOER  A—C AT ELT  HAEZELENAR
o W EREANNER B nEMERE AT HERERFAF
CHENITA o

EEHL FREZABAEIHEL G THEA R AR R EH
R - REEBEMEREET MR HEERE  RENZ
BRITERELERA R RABNEGTEATHEERE  WEA

52 JAMES EDELMAN, GAIN-BASED DAMAGES: CONTRACT, TORT, EQUITY AND
INTELLECTUAL PROPERTY 85 (2002).

%3 Craig Rotherham, The Conceptual Structure of Restitution for Wrongs, 66(1) CAM.
L.J. 172, 189 (2007).

54

Bruce Chapman & Michael Trebilcock, Punitive Damages: Divergence in Search
of a Rationale, 40 ALA. L. REV. 741, 783 (1989).
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HROATAHTEMENERRE R - KERHN BB &R FIF AR
o {Ea R TG LA E & o B EAE LT EN > W
EREVEEFOME Y MHABEZERNEE  LTHERESE
BERBEREARE - AR HEROWTEERE > WTHER
HAmBE GRS WEMBAROZHEWENMELY  FREA®F S
HE R ARGBNGET  HATATHERBEAND > BT HEA
BABNMIE LS o 8 - ZAEEAWKZRUER TS
REBET &> AAFAWEAEETR LA RBATCHE &
HE LR A - WRAREAEER L RFT B B
WEANBEWBEIR LT L LA - mikBz > R ENL
ERNAREERERETAARAAL  EEFe Lt EFH K
BT Bl ey E R IR R ZE A o

A

EEMT R AN RRTE  ARFENERNSHEHE
5 RAFTERA 0T RS SRk & H oy o BAE A N HE
HEEARNEFEMAHERMESNARE  EFT2THELERH
THH BRETHEEEAEGWART  ERENENFENEFA
POt BREANCZREZNTHTHEL TR BEH
o AT R R R BT B A o b R B OE o X B R B IR A RO
HEWMER > T XBHEEERNGE LT AEA -

55
Katy Barnett, Substitutability and Disgorgement Damages in Contract, in

EXPLORING PRIVATE LAW 377, 379-80 (Elise Bant ed., 2010).
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Ve

ERERNER ARSI B AR
— ~ EEAERR S

ERERBEEMAREENZENFAEETEHE  REEHN L
MRS — B AR - hE R R E Z2011F X B A EEAEBE
BITRAE - BABNNHERRELRENRNEESE  MRER
EERRETEGFHNERE =R (UTHRE T TEENER, ) 2
TR FEEGERESRATEARER A > WA E AN F AN
AT ER/MzER TEENERFEE "EHERRERL
( Restitution and Contract ) 2z H391& " HHEMHEF LN EF
( Profit From Opportunistic Breach - UL T & " #391% , ) RIRE
FrAFEEFGNTA > ZEFIERE : T EATEERK
MBEN  HAAZHAETREREBETRRETRGESE  HEAR
FERFBANENZA G o KAMETBZHE AR ERZEZE SR HELOE
Tk Po il FIOGBIERNEMNBANLENS  THLALEE
( deliberate ) ~ %% F| ( profitable ) - VL & & {§ 71~ & ( inadequate )
D EHREEBZENTE  FHEAINUIREZETR T EHE
% o

B EAEFANEFEANAUETRELAN® -BHEHARA
(inadvertence ) -~ i % (negligence ) - 3, & 3\ % ¥ (unsuccessful

%6 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

39 (1) (“If a deliberate breach of contract results in profit to the defaulting
promisor and the available damage remedy affords inadequate protection to the
promisee’s contractual entitlement, the promisee has a claim to restitution of the
profit realized by the promisor as a result of the breach. Restitution by the rule of

this section is an alternative to a remedy in damages.”).

24—



== EBEUOHERFAFEZAARATRE 25

attempt ) KX & % B 47 074K - 1 B R B 3915° o B39 A
"EE, —F > MM FRRELRETH THAND ) o KAl
15 # ( Cambridge Dictionary ) ¥fdeliberatery % > %3 H E& A
HEWMAB R R AYEHHEAFEY® . Hcynical
opportunisticdl L A & - HRE EHA TR HhBEFTTHE
oo BLAMEFI BN BB %0 M E A2 8 F39RIEE
RNz T EN FHEE—FARBEMA N E (intentional ) &
RABIHENE BEBRELUMATR - FEHEE  £HER
B Awillful R ERELBEAT RBHEE WMT s bt
VT IHE  E R o B A A 8 1 K 7] Attorney General v.
Blakety #| 3 - # T %% , £ THARNCD ) AHER BEULE
WELHEBT LW T YR - REFAZTEUNTEEZAALENL
WETATCEBE LW TEERY - a E30K 2T BRY
(Reporter’s Note ) ¥ - W 44T AR & 2 T3, BET4E - 77
R AR EARL A L TR DGERA BRERERY
HABBBBHEGHFE - RENEELBAAERBET R
WEEGETREREAESNARN - AR Z AR E
TR AT EEE MRS oE L — BRSO - SRS
WHBTERBAEEZIRY R ER BB T EEAC mik

57 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

39 cmt. f.

%8 Deliberate: (of an action or a decision) intentional or planned, often with the result
of being harmful to someone, available at https://dictionary.cambridge.org/zht/
%E8%A9%9E%ES5%85%B8/%E8%8B%B1%E8%AA%9E/deliberate (last visited:
2022.07.13).

David Campbell, 4 Rational Critique of the Third Restatement of Restitution § 39,
68 WASH. & LEE L. REV. 1063, 1075 (2011).

RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

59

60
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Bz B39 MATS  LAREEREENAREAL
Wt BABBHESHALE DRI HEEREAETRE=
KEW  ERERRZEERLE  FRBEABANZER - EH%
E—ARERUNEZEE  TRRERZENBBRERS  TAR
EAETREEERNEA A RERUETAZTER - EREE
EHRALEEN  HHEHTEAALAEHRE RATER
W TEBAERLTUREAES  ERERANTEBRNG 2
EI T Fl 25 2 Frsf £ ¥ %% 4 (innocent recipients) % &K% %
" ERARZHNZNHL  WHERZTEHFFF (conscious
wmeﬁWﬁL@%ﬁT*ﬁ%&$%7ﬂﬁzEﬁ%m“o
BMET AT EBHNZEE BHEARRATEERMENE - %
EENIRETAFEREETEE - FATEAAZ—HE
B BHTEBARTTARLEENBES « RHNFIENE
B BANTRADGEEFETLARARNEEE:  HEE
GHEENEE B AR N ETRERC  EEWETA
i LT 7 R 2 Ak o

R WEFEENTREA o B8 THA, - RE3EE3
EMRE  THERENRAZARRAMREEREEES - AR
BATRAP R TR A% BHWEEFAN - BHEACREHYE X
WREEA A HERES e Bl B E R FRE B R

39 cmt. b.

61 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

40 cmt. b.

62 Anderson, supra note 24, at 984.

63 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §
39 (3) (“Breach of contract is profitable when it results in gains to the defendant

(net of potential liability in damages) greater than the defendant would have
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EEERMGAE  TERABAEANZEN - REBALYFE =K
EREIMVTE 2 E  RERBETA BB TREWEE . KK H
bt THIEEAL B THMEE  ZARRE TITBAZHEL, o
FIE4R R R BEBAT RS AP R L2 18 HbH
EAEFE T EE ) R T4T4AEEZE ) (incidental or consequential
loss) SHBHE® Bk - WRXFEHEH THTEAME -
WEEMFREAMBEREEE  THELREL BITHBESRY 2
EE YMAGEEENMAZMEEMEERE  REREAUER
WAL LW EREE  TRER—EX 2 THT - WA WS E
HEEHREY T2 EHOBEALEMENEES L E39%
ZEHES  BRAVEABNE B A0 BEZAE o
EIORME EEGABETRE  WRERAERETENR
AREREZRUBF  BETERAEEHERGEREET LD
— BT EBR 2B REIVENERAAE - R EE R

realized from performance of the contract. Profits from breach include saved
expenditure and consequential gains that the defendant would not have realized but
for the breach, as measured by the rules that apply in other cases of disgorgement
(§51(5).7).

RESTATEMENT (SECOND) OF CONTRACTS § 347: (“Injured party has right to

expectation interest as measured by: The loss in the value to him of the other

64

party’s performance caused by its failure or deficiency any other loss, including
incidental or consequential loss, caused by the breach less any cost or other loss
that he has avoided by not having to perform.”).

EB%—REEHUCC (UNIFORM COMMERCIAL CODE) § 2-71509#i7E » T i}
WIRE ) BEEYHAIMNERSER - % - fEEYEEMN  REERE
SCHAZLIMFSE W - TIT4AEE ) fERERE RENTT —RER*
ZRORMAGRAVIESR - EFREHYN A » REL T MES B R ILIE
& RELGHRLZE NG RMAERE - TRERE -

RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 4

65

66
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FIBNZ B o RAGE2EMRE - FIERETE %4 TUEY
ZHEBETETREEERACSARL G P RAEBTRYRE
ZRMEF T AT BB E— A A T EELNR
B R TETPEEENE W REENEGRULBBEAS
o EHEHEMRBPETRS  BRACERLY c WTH L
WBEAFEERHFEZH EWBEF  HREATSRAHH  RA—E
BEBMAVABEEZ BTN RE L  SRETEREREDT
WEHEE  BABTEY - UTSRYEARAEGE  RET
BN IUE AR 2 £ EW SR BB T S 2
o b EMZEEEFUAREE  NEOWERET L ABEY
THEARMGT RWEE  HTEEWIET /AN - BHE A
16 L F A T R ot — 8 B FROBEE A LB R E &
PETZHRE - Pl B BRSNS NN ETERES  EK
W THHERARTRETY - 48R A LR WEFHE A
BRIk £ o BABNBRAMF W T4 #8HEXT 2 E
Wl WE ETERHM S EARTESL B RYBF -
B Z B R R R FE  RERBABUTEZEE - A
R B BB REWRE -

(2) (“A claimant otherwise entitled to a remedy for unjust enrichment, including a
remedy originating in equity, need not demonstrate the inadequacy of available
remedies at law.”).

RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

39 (2) (“A case in which damages afford inadequate protection to the promisee’s

67

contractual entitlement is ordinarily one in which damages will not permit the
promisee to acquire a full equivalent to the promised performance in a substitute
transaction.”).

RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

39 cmt. c.

68
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~ JERIGRE A oz &R

WERZEGFEELBNEFAUEFLARGER  UTHETR
EPIEEIGER T L ERZER  AAMEALNENER ZELNH

A o

OWEAZBLHLEGTEREEGRX

L ZHFF 2 LR B T RED

THETHTERWAET  AWERETBHEUALEMEL
REAMBE KR BEBERS UEFE LT BElmEABT
RONEH - AELEEFEWRAT LT HEELEXECHEE =
A B BATLBULE R EHSERER U EAZER R
BEBME - EEEMNENE R KA EEgREENTE
W ERAE AL "#F 36, (constructive trust) F
HBEHEARIHEETE=A HABERGHED  KELE
AEREANLEA o FTeR sl B30 - RiERKEFERNHHERT
MGEFMRILZER  BREERGER HEFARLGAZERE
M AR ERGRD  EREUTERRTATFE - whwn
(duress) ~ ## (fraud) ~ 7~ & &% (undue influence ) - j§ 1A
& B % 7 ( misrepresentation ) -~ 4% 3% ( mistake ) ~ & # E 4
( unlawful disposition ) - % & K £ F % 7% ( breach of fiduciary
duty) % - BIREEMER - ZRAER LA NE LS E AMEHE
B

69
70

REUIRO ~ Tk - BAUSEEASR 0 H30 0 2002488 F 0 3
What is Constructive Trust, HG.org Legal Resources, available at https://www.
hg.org/legal-articles/what-is-a-constructive-trust-37117 (last visited: 2022.08.04).
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{7 47 7£ Coppola Enterprises, Inc. v. Alfone’ —Z v » § % A %
FABEREE M EXNEBEFe2HBA - EXAREER
BEFMEAEEAFRBRERKEY - EF T EELE T OFEX
FHERFEETS A -BFALHENT - ZRAA  BFEA
EABEZAE—EAHNBRERFESL  EAKAFZTHERENE
EE-AN HIFBEEHFRESAZHTHEN 2 HEARH
HEM2BAFTEZA  c EARFEANEE - BAENETE LN
# 1l (equitable conversion) - BAYEE EWFE A o HF&E LW
B RHHTHENEEEEITH — B8 (L - EFEFTILT
BEXSENOE - B HFERGEZT G EEHFE LA A #
(equitable title ) - Z 7 T8 i F 3 UL K B K T 7 #% 8 Bt 4 0
Fl - EAGREHLELTAME (legal title) {22 1F % B 7 & H a0
W FUFARNTRBITENETE  BRANETBART
BT AFPBIMTEEAG  REEEEAMAREHEAMGE" -
THRFGEAT LFAATHEZZHA BEZANAZTEA  H
BEAGULEZAZR BREREEARE - ENEHFLHNET R
o ZHAAEHGERHER  BUZBRAZAGZAE—FE T4
MEEZH AN B ERREEANZATE - RERBHAEHIAZ
BETAMERA  BFZANTHREN - WEEH S REEH

71
72

531 So. 2d 334 (Fla. 1983).
Equitable Conversion Law and Legal Definition, USLegal, available at https://
definitions.uslegal.com/e/equitable-conversion/ (last visited: 2022.08.04).

& Constructive  Trustee, Oxford Reference, available at https://www.
oxfordreference.com/view/10.1093/0i/authority.20110803095634108 (last visited:
2022.08.04).

E. Allen Farnsworth, Your Loss or My Gain? The Dilemma of the Disgorgement

Principle in Breach of Contract, 94(6) YALE. L. REV. 1339, 1354 (1985).

74
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FlmNERRBERA  ERTBEEORBR T ESEHEEL
fERETENELERBFAGEANEE AL FEEREERHE
Hamm A ke EOBEERAFENEBERENESGT - BRER
—MBEERFRETEWARENEL  AITRBEEATEZ TN

HERHAZEZNERN  MEREFEEROHEEEBSEM -
ETHELEETNEET  UHETFENBSLENRaHSE
M R EERERNEANATFHER - HFEWBLE
ANRA R E - BISHAVRZR XEEZWER - HiLFEEE
R AN E B ny A EEL AT > AN MEFEE
M FEBREMNE - MERFGATE  ALEERA > WEERER
fFet—3  AEEZEREHNGEERGE  HWEilAGtEwHaL
BRBEAFANNEEN - AEBEFEFTRAZAA - AHELAAERN
HEGHREMMZEETRY - wEEEY (duty of care) K B &
% (duty of loyalty ) % - E& F i MR LB ANEE - H
FATE  UFwHBEMEG " - B LERELDET N
BrEgtEtrad RYREEANBAZE MEELEHENZY
32% i 2E 3 % N &% 5 & P2 % #| Zz Lourin v. DeCarolis Construction
— KW AP - AEWREHEFELY  RERMMEHRE L
MEFER  BNFERFEERY L EWBR  Ba s HESEY
ANBENEEBIAMESR LA 2 WL BB - REETEEFT
HEBBE  UETELWNAAEASS  RFERFERERNE -
REZETRETFELWBORA  RAEUEEENREFTAEY
BAl - MAEEMAEA > BB RITALTHREEATZZE LW

FRZARFRENEANFNZME  BREEEREGRZRET - &
e

& Id. at 1364-65.

6 363 N.E.2d 675 (1977).
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% 5 (conversion) o #E 2 - 7k FE 1~ A GH R & 2 K0 UK SR
Bt T L EER - b TR R EZ IR E A B #F R
ERME MERINZHNEZENBEEE AL - ATMWENITE
MTBEREZEBRA ST HABENEL  FEREAERELS
TERSRBIRET & TR B EE > e e 2T R &% o 8% W
Mo REMHREEEREESREL LR ST RS o EBAT
FHNEEAREENEBRBEETRAR  AAWEREN B E
f#y (willful and deliberate ) i# X A FHRW & - BREWEZ
HEE OXBEREZNZBEEERALAEEZZENE - F
MWLM EET S WELTEEAP T REEERERR
MEAZAE L RERAREREFRIR - KETHEHLEH
ZHERR MAEABREREEZZAHER B kP EHBHA=
B (DR EELNITAGEREE  OQRYBEZEELEHEET L
PORQBNFET L& EH M - MEREREWME L L E0ig
okl EERREEIEAGEN ZEHHED - (2R o th Bk
FRET KRB LA EFASEA A GEHNEGFE
%78 o

2HKF BB E S EFTH

HRAZHTET R EREEXRLEZUSETE  wREEX
BRERBNER  WEATHHEBAMNGZEL  RAMETE
AR - RERGATEARGNER  BAFATCHEEAE
RAEE  BURBH BATREG SEERERF - EERENE
1E15% & o 1| 41 &£ Eden Hannon & Co. v. Sumitomo Trust & Banking

77
78

Eisenberg, supra note 33, at 584.

Kelsey Hayward, Disgorgement of Defendant’s Gains from “Opportunistic”
Breach of Contract: Its Fit in Rhode Island, 22 ROGER WILLIAMS U. L. REV. 614,
618-19 (2017).
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Co®— % - FA&MH— A HMTHREME (finance lease)
W HER  HENEFRSETCEM U EZEARN  EUTE
BTGB B RNEE EFTRFEFRERTHE
Bk HERETARFEMER LA AL EREERSE - A
WERERETH T ERESMBEENHE S LRFHAZ - Tk
WA o RERMREFRENEEZRHE  EHEEEFAMNENE
KNEEZRZEAMEL  HHEERESEHES =%  ®ez2
BERERZELZ  REMEEEZ - FRAAEBEENERR
ENHERT  GETREERESET Z7E M AESE
HMEHREFERENTEER  MERENETREL EEE
PEER > THERFMEABRETEF GO EE - REHEEJE
HEMEE - BRI FHRBF G REGHEGEAMELRS
FEHGENAYE  HERKRFEGEHZHETHT A HERE
FRERGZAERRGHRENEGN BT REEHET RHHE -
R EEEFEANEFE Bt RE0EHEENE AN
T E o

% [ B 4 5 # % [ 7 % 3 Snepp v. United States®™— £ 8% - 75 4%
MEWEE - KEWELMNERAFHRCIAWNKE > EHYE FE
REGT  RET AN BERBRG LT aB 2 BT  EREMIER
FEREAR - TRAECIANESLT - REBEMEEF B ZTHEME
TECIAW T & E - THWRFLIERTNER - ACIAZZEH
FRAT S e — E Firdn o ZBE R E MAB S KA AL 25 421
THRE  BEXRFEBHRENGFLEE 2EBAREERTEL
X HABEERERMABARETERCIAFEE Z A5 - RH g

0 914 F.2d. 556 (4th Cir. 1990).

O 444 U's. 507 (1980).
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BB A2 R EMERMHEEMAF TR ZENE AR E
BB - ElEal s MEECIABEIRERY 27 WREZAS
HEEWNEERG  HABBENERFERELERE  TERERE
MEERYT  ETPEEFGEHAENRL WA RSGERTERL
fR LRI Eden £ A0 E T F - H R H 5 50 R A RS LB E R R
W CE R kA A A R B E AT 0 B ORI R DU
FRBANFELT  THREERELR ENEEZEMH -  EEARET
RLE IR A B R BURE AR AR R - o 20 B35 B R e
MFBE T BB R L L W Bt R Ak i g o FIbAR
RHFNMEEEGARANEL  ZEHERFALTRHNER °
EBEARENEXNIRLARERE > THEBRA RS ERILKE
08 F 57 N\ B| 2 38 5 FOE 0 R BE i o

REH G| A#AE5E - BIR R E FrfE f lNCIAW 3% #}
GRHREBRBNIME - HAWE  FEEFHETRANEE  BEEK
JEFT R R Z X - T B M % (Copyright Act of 1976, 17
US. Code) fReE&#HE N - EMENX ERA AL - EEFFHEE
# T B dH% ; (Freedom of Information Act of 1966 ) ¢ #5 ## -
HEARNGAFLEARANERN  EZEFIOSHERE - FHFEHE LK
EIARPEBB R ZEMERF B ARHES o B0 - A BUTIR
BESBATAHAREN TR A HREFFH AN
BRI HRHRAEEFMERS -HIZHWEERKEFHEN - HE
FREARFHAZENRETHERREEFA - FUFAEAFBUF
BB o BRARBUR T WA R AL EH - B Rt
THELEEREEHFLEEN (WEERATLHEELRITEH S

81 Bhi A - BOTTRTIR M IE B B A - DR T - 254200 - E39 - 2001454

H o
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13526 R B ZERZ2EM) o Hik - WK EERE U
HEARERETEAABUR "HE )  AREYHEeNERBF
— BB ARERNAE - UHBHE s mEE® -
MHREEERRFNRE  EABEARTANERFEEGSHR
W o 3 _F3 % (House of Lords ) 343420014 % 3 Attorney General
v. BlakeZ. % (DL T fi#% "Blake % | ) B - 4015 45 00 L A3 1 3
R R o RESFHEAMASnepp X MEEF - FHAEHRAER
ERBHEHZEENE  BIRAEE AR LR 2 M o %
BIBR AR R BB B LREASESE  SERK
EHAHMBRRABURUREY - EURLEFAHES  EEER
ERBERTEEAMAMEZ EM4E  B¥ b e e HEE
EREFENZ B B0 % B B 4 £ #Reid-Newfoundland Co. v.
Anglo-American Telegraph® s - 4 4 B 7 {k 2 41 P 4% 2 2 H 4 {3 F
B ERE - B RATRAE R L e A
B TREREE - HRAWH - FHRPUREZ RN EBERE £
HEREZATEBHY AL LERERMZEAN L ZEH
B o BAETHH  HREEREBREZEF TN AT
R P S B R B 2 AR LR R - B DR T
HEAZ o Bk HBlake £ 0 - RATHEEEMG - #HZ

82 &F FH.Classified National Security Information, Federal Register, available at

https://www.federalregister.gov/documents/2010/01/05/E9-31418/classified-
national-security-information (last visited: 2022.08.10).

Frederick W. Whatley, Snepp v. United States, 30 CLEV. ST. L. REv. 284, 284-85
(1981).

20094 Fif FL B 44 F AR -

[1912] A.C.555 (P.C).

83

84
85
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KETHAT RS AAEEEREEEBFXHZ LS &
T A BT B BORE G AT JB % B B o B AR B AT BhR 8 4
BAWEY  EBERBUBARAFARAREZLFEN - BRT
B BRBHNBEBRMGGUEERSELLRL  ETREERAE AN
SLIBAE P W B T sk b B HE TR o 4 1R 4H ¥ 3 B ) 9 I T
TRABRANTATEENRANERE B RS ERAN o
Fragplsoh et - Bt - RAES B ELEEREEEFR
ERGEEWBY TEHS BN BT SE T FEIBUTH -
HUMEZNEBEHATEBARZERY -

B A Blake %k [F R A BB N TG 2 308 - Bk
MR A R A (EDLEMEY R R EER Y o &
RRARTEROANETLEY  BENARERARLER S
PR BRI EE BB EEEE BN
MR ERENEREE L AEESRUERE NN F
B REFRUETHEENS—RENRE  BEHERETHE
ERBERENFERE - WA LEREE F A i EE
W 2 5 o B E n gk - Blaked: [R5 R3S B AR TE A B 1Y
WA BEBABNNTE  REHAENLEERER TS
BBHETRE  URHMERENTIRAAR REEREERELEL
47 b H TIE% A, (legitimate interest) FTEK o ¥4 o LR
BT RBEM - R0 E kB R O A ]9 Ry B o
REHATRHBETENEBRAL N EE  ARELEUES
HAEBREZ  RABUTREASE BNZBHTETHEEMRE

8 BRfE A& » [ElEE81 - EH37-38 -

7 Attorney General v. Blake, at 397-98.
8 Id. at 398.
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WEMBLABUEEREEEERE P UEL  E4EHRERED
BEBTENEY EREBLZIHEERM  URBERENE
ETRUBEENEERY T2 ETHBERSETEL  BE
ZEEBUSHEREFUABEE  HERHFRCHEIHE %
BERRAA L EREE R SR E T RER S

DEER B2  HABEEPRFAENLE  ERAEAK
RAEEEF W EREERHBEE FEATEF - THILEALTE
BrMrss  ERHATARSTERD - LR T2 E R EE
EEFRBWES  RUELREN  UREEE TG - Had
TREEHRELEESENE R BELTHAMENEEAL
FHHERBHNEERAN R - HHERR A WRIALNEE
BRA - RAEEATERBITENESFEEZREHE—FK
EREEHKE  ERETERAWEANIEHNLZHEE HALER
FHEAT HEEANSBBEELEEBRBEAAS LWEE
W EEF B ZEEY - RESBERBRIEABUEEET
HRBEREN RS DEARE S W FEERME - RGN R
FIOLK AR S G o Bl MESH - EHELH BN
B HER - ERPTEMEEAE  REEAHEOR QR LR
flz W EE T RERNEZLEE - 5w ZEsso Petroleum Co.
Ltd. v. Niad Ltd.% s 3 % F #1324 F RS HEUFR & 2 E M &

89 Ralph M. Cummington, The Inadequacy of Damages as a Remedy for Breach of

Contract, in JUSTIFYING PRIVATE LAW REMEDIES 115, 127-33 (Charles Rickett ed.,
2008).

% Attorney General v. Blake, at 287.

91
92

Barnett, supra note 51, at 82.
[2001] EWHC Ch 458.
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¥ > 8% 7= Experience Hendrix LLC v. PPX Enterprise Inc. 23w B 4
WEBEEHRZFHENPEEY  WREAZFREHFRESS
REXRDERTERHNNE HAESZARTENGAZEEMN
S TEIRT R A 2 A0 B o SR 4 BT B R B b W R A A
2 E# A 5%

HEHFEY  BlakeXZ I HBEAZERNEN > T EERK
EZBOPFRGERTED 2 ERAM - ZANEXLEEDRE R
%o BFHAYBREZEXUENENEGRENE L  ERREW
FIMBLABUTE  FARENEEEAENEEREEHRE Z KA
DLRAF o« ZEREMENS  ARXENMHEEEAG  ERER

MHERREIEFEFFN  EEAXELREARABREERHN
EUP BREPEZBNTASSE R XL EREFEWLEE
i BAFNETA BFRALEXNETETANERNA G &

BB A R AR B REARRT TSR - FIbE
FIENOVERE @ ZRBEL R BNET  (Eth b BB 7 & REE
RBEEL - B ERAZREFNFNZEHRIEM N - HREN
Mt REART ZI A REAFEHEAZAEGEEMNE T

93
94

[2003] EWCA Civ 323.

Ralph Cunnington, The Measure and Availability of Gain-based Damages for
Breach of Contract, in CONTRACT DAMAGES, DOMESTIC AND INTERNATIONAL
PERSPECTIVES 207, 234 (Djakhongir Saidov & Ralph Cunnington eds., 2008);
Solene Rowan, The “Legitimate Interest in Performance” in the Law on Penalties,
78(1) CaM. L.J. (2019), available at SSRN: https://ssrn.com/abstract=3439120 (last
visited: 2022.08.04).

Caprice L. Roberts, 4 Commonwealth of Perspective on Restitutionary
Disgorgement for Breach of Contract, 65 WASH. & LEE L. REv. 945, 956-57
(2008).

McCamus, supra note 38, at 968.

95

96
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AAERERAERENERELSETRE - BRfT  KAEBEEFEAN
S SA) RO B o ] B R L R BN B B R e o BT R i
H b R R R AR B R B A A T AR BN AT ROR
BBk G o P R KR T SRR AT R PR B I R E ) 4 ] e A
BB A

OMEARAD 2 HMm¥EF] (skimped performance, saved expenditure )

I.fiyr T

A AT - B30 AT 2 B B I T UIBARE B B IR - THARB D
FTHEREMIRHATREZ - AFMEF LTI HFHMEAGEZ
HAXEN MEENUTRELTEERSE B F A RELT
BEE R o flin 19 4L K F 4 £ | The City of New
Orleans v. The Firemen’s Charitable Association®’ B - 7 % # 24 % I
EAEZWeRRERRR WAL AZEXZNHMEE—ZHEN
M E > UR—EREMAKEUZGT K o ZLAHRERRRE
BHRELRKROBERAFZAB RS > HEFEEREEL
THREERHE - AXERRAZNFEYMERT EGEL - AT
DEBALREARHFARKRAREETEMRETAATZE - &
LERBRL R LMAERE  HRGELEATREN - HEL
ERA RFRHREERBEKKE  WETRERANAAN
AMKBHER - AERAEMMREEKRK  REHZETEHWED
ME > REBRIRUENENERARTE L  WEEF KPS
BEEZBARN  BATHEGHE  EW Rtk k2 Esn® -
AEE > WHEEHAENRAFRENEE - MR ik H 5|

9 950. 486 (1891).

8 Campbell, supra note 59, at 1118.
o Id. at 1118-19.
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REHARMENE TR WANG L L hwAz P . =27
bR R B AMBENEE - TR EELNTE
JERA  BEFBEZETRERELRETR  ERAMNALS
TRENTEATZMEBHWFP - FLEEREAEAF IR -
BETEEH L
ERLEGFRELBEHAEGURDBHZ I - ERUE
EEREAELABERE RN TAXNBHZER  2EHE
PLE Mz BT — o 4 b H# 42604 X 2 Peevyhouse v. Garland Coal
Mining Co.'%— % W - &L A 1o i AL B2 s AT AR B 4E - 3
ARHERLHREEE BELHEHEREEHEA - REEE
HMBEREATEME R BN TS EEZRELS % ABARTE
BEWH BETEHETMAEEREZEEREETE REHRKSE
FEAR A8 R 4 2 B I 4E 2 B 00 TR 40 7 k34 ok (B0 1 T R SR (-
TULE B R o REBARENLHEARERNE R - Tk
WERMTH L2 BN EHEE - HEEHRT  HATREZEH
W E AR AR LR MAZERER  FHLHRE
BHBBANES AERELEARLHAGAT - TlEE—
MEEEE FUNEELHERME  BREAHEEGY 2
B OELBREERERETNET  RAEAAT KBRS AR
LHMEE  FANRUBHZERGEEE  BUHSREEY
Fl 2 o
HAMERHEUNEG LR FHEXREBOLEENS

100 Eisenberg, supra note 33, at 593.
Anderson, supra note 24, at 995-96.
102 382 P.2d 109 (Okla. 1962).
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18] 41 #E American Standard Inc. v. Schectman'®— % . B 2 5 & ¥
THEAZEBETHRE  WREMKELARRIT AR ELEE
WA EHFEE-ERE  BAREHEELH c ARELRETE
R FAFREARELN  FEREFRRENE LHEATE
z#a MIFEREER - Fitith - BEBREESENTH - F UK
EARABRGMAEZ EHEEREAEE - ALABREUTIHR - 24
FRBERBT BT ZATAEREREE - URKHTQZRGEC BT
TE - NEKRBITZHSBAME FEEWNELEE > AR
HEAEEREELNRE - AXENA P HEAMEEZL G B
BELRENEZERBRBATZNEY - EREAEEE R HH
F o S A R by AR B BN Z B ASAE A o
2.8 #

BT T ERI - BHARBREHEARRE  AE#HKEZ
MR EHRAFERBREZERE RO RARZ BN > TER A
ERWMEANTEEA  EHFFEEI9EZEMY o f 0 2 Coca-
Cola Bottling Co. v. Coca-Cola Co."0% %t B 2 M 3 Ok T 39 A
WMEEESRR WEZERERERT - UATHREIHRESE -
HREROSRTERFREMAE£2E  HEETAXEPE R
ETABREST AR FEERAESE  HhERTRAGEEARE
FWEE - LB RIS AE 8 4 B XA sy Al o
L3O BBy - REZATHLIERRETE - S8EHEF T
BERZHPBEEL  BEAFNEATHFEAR o X wrEJacob &
Youngs, Inc. v. Kent—% » KX EHEAERET R LR BHEH

103 439 N.Y.S.2d 529 (App Div, 4th Dept 1981).

104 988 F.2d 386 (3rd Cir. 1993).
05 Eisenberg, supra note 33, at 593.
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A VIl f B K EBUR 4 2 2 B - AT MEAE E E T8 8E o
WRBRF WA WD AR ERANEGER B8
LK — KB R T L EEYHL - FTARZIERE B EHEY
AT B 38 - AT S L TEY - F b kB
BTGB KEHEE  HLERE" T RAEEEH L - 5H
AW REEBEFNBENER  $EBAETEANEEY LT ET
KT BEMEAERELWRATEHENLE - FHik
B RBEWER R EHEALEEBEENRATAH (R
TEEBAREBRTE B EREUBAE A B T EEH
ABH—ETHZH - RTEUERAZB LS EHEEREEE
BEE AT e ERE AL ZEERENER - BHATE R
BAMEXNTMATREE  LBEAARLRIHE HBHELEL
To MU EHARTRRTEGEMGEE  WEEYE—%
THZH - HEHRANEEREMNEN T - SHRIMHEES
o EHADRER T A EN TSRS ENERAE TR
M A Em e REREEANE B ARG NER
TRIAEHFE - AEHAREFERARY - ZETEHREN
HHWEE  EHEHAGAETEEENTREEN  EWEL
BT RIMGER o GHAMNEATHREERANER - BHR%
wraa"  BUEAEAENRE - Ui EAZER - B SR
EEHE REAHE o

OMEANERE LS (negative covenant )

HARELHS B EHRRFAZE - FRE BT /RPN

106 1d. at 594.
107 Farnsworth, supra note 74, at 1385-86.
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THEZRE - WEAERREHAR ﬁﬁfﬁﬁlﬁﬁﬁﬁ%%%
ANZ R EREATET ZREZATEEE - MERE
LEREZHEERE NEFEALENEZATZIRF A JH:E%E%
%ﬁ%ﬁTﬁﬁ%A%%%%%Xﬁ%ﬁ%o
T &% £ 4 %2 (non-competing agreement )
{«EY.J.D. Restaurant Supply Co. v. Dib'® % &+ #84K & % & 4
XEE XRAREN—Z BB EREALEZ T AR &Y
BHRFEEITHEGRR AEHBAE— SRR THFREH
M E ¥ - FEHEAZNFAZEONE XS - XRABHE
FREZERFHABLEEFEE  LFXRBETEME - BH LI
TEFR RERERMET S XRANEBEEFATER X - Hitb
FURKBEERFERANAE  RENBLASLEAESF LR TR
REEAMBULEHEELNTWFAE FEREEZLAFUGEERE
( reasonable certainty ) #y L HI 17 & & SR {8 - #l45 B 0 4R & 47 T €
By A e ﬁ&h%ﬂﬁ?ﬁmJ&%ﬁAﬁeﬂT&%ﬁ%
(willful and wrongful acts) =R FHEANEE " FEAEHE DT
ﬁ%ﬁ%ﬂiﬂﬁ’%ﬁ%ﬁﬂﬁéﬁﬁ%%%AO%%ﬁﬁg’
BETETHERELNE  FHACKECENELEE W EH
2 E—FREMERRETREA - BHAZELNITAT R LER
WRHEEEE TR
2. B3R B[R #] 4 2 (exclusive territory agreement )
4¢3 [#] 2 15l Wrotham Park Estate Co. v. Homes Ltd.""® ( DL T #

% " Wrotham Park ; ) £9  HEFAM L LW ETHEE - B

08 98 Misc. 2d 462 (1979).
109 Anderson, supra note 24, at 990-91; Farnsworth, supra note 74, at 1367.

M0 119741 1 W.LR. 798.
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BLEEXAETEERYE  EEAZAFTREZERNEE
EREmEEER > CAELHAEHEANREE - 2B E
 ZATBE LGRS FERAETEERREEREER
B EHRZHUELEF - HEAEMAERE FEH 4 BHlHFIRE
MERWNEE  BHRKBEERME  AMERRSE - FLEH 58
RERFEXC TR BHRHIFHRZHER " TTELENRE
(unpardonable waste ) - 3 JF 98 2 B o F bk L E T ILE
Hr 8 B 3% , (Lord Cairn’s Act, Chancery Amendment Act 1858 )
ik R AR F 5 (Court of Chancery ) e 25| & B8R T~ 8 1 17T

BUREREENZ - AEXHEABERE A A WEEHFAL
ZREMEENE L BEURMEREERET AT BEEE
B RERRA  HEDNL  BEXATTREAEEEETEAT
HETESZWNA & ERAETAE FARBRNEHETE T LR
HETHHARBLNEZAESETREZ - 552 FIEHE
ZAFRBEEZELH  MEEEFTAARBEINF;ETHE - LU
—EM e FEABREYNZ T RGN, (quid pro quo) - Ak
jiﬁ’]%@ﬁ'ﬁ’ﬁ%%ﬁ%ﬁ%fs W AR 2 o RE KR AL B
REREZARKEA 5%

ﬁtffiiﬁ’ﬂé’ﬂ BERMH WMEIZEBELE "HHEEEMH .
( negotiating damages ) #; " & ¥ % Jfl ; (reasonable fee) - 4H'E bt
RAMELE (AR ERANEE  NEROENEEOHEME)
FARBHEAEAGN  FHFR - GHASBHREE RN
EHR—HPEANARELT  MEUNREZTHEEFHEE T

>°\§

! Ralph Cunnington, The Assessment of Gain-Based Damages for Breach of
Contract, 71(4) MODERN L. REV. 559, 561 (2008); Farnsworth, supra note 74, at
1367.

12 Cunnington, id. at 562-65; Cunnington, supra note 94, at 220-24.
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BN EEREHETR  AETREEE Y R AL - &
MABBEEHEREENRBANERN  ERnFEAZGTRENT X
HEE BHALAL—ZWAWER  FAREREZAEY
W RABBIANTHERNPEEANEL  MELRNEHA
EHTHZERANG EREEASBAN—ERE  ZhE LM
) P AR Ay AL

Wrotham Park ¥ ¥ X R X EFHBEUEH LELE —E R A
R - 0 % flaggard v. Sawyer' TP - EHAERH L
Ho | R Z IR - B4R A8 A% B 2 | 4T = 5|l Wrotham Park % 2 R,
o UMBHBANZARHEFBERE - & KEF4 (British
Columbia ) % &5 3% & % # Arbutus Park Estate Ltd. v. Fuller''®—%
B FTRAGEWNERARERB LN E2ZHE  FREEHZH
AR (HHEZER) FARELE HERELAZTHFEEEE o
SR Wrotham Park 5 f % 7 0 3 3 i R0 R R (7978 A 2 3 38
i Bt > 3% B % {4 Surrey County Council v. Bredero Homes Ltd. gy 2
W o AXREEARAF LU ERERTEL - EFMARBFEZ
Bk WEE T ERKNAEZRE —EBRENFEEML - AEZTA
THEEEGRFARGGERE  BFABREINNE  BEIRKF
THETRHRFHR  AFFAREAREER A RBEFH BT TEE
BEZHBFFREREM - ERIMKEWrotham ParkE > 3+ 8 5 X B8
CEHER - RAXZELTREWBASTEHENFER  MARKE
RARFAHE AZRERENBEARUEEAZBAAZE XS

13 Cunnington, supra note 94, at 225.

14 Id. at 226.

15 119951 1 W.L.R. 269.
18 (1976) 74 D.LR. (3d) 257 (B.C.S.C.).

17 119931 3 All ER 705.
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KoBAHTEABFBEHLNEY  FRELULE L WHEER
44 ¥ 8 o b % BT 2 B B I 36 9k 4 4 # % Wrotham Park Y 6 2 3t
AR AT R RAN S T LR ER R
7R AR R o BT 3 B i 5 vk 7 % ¥ Morris- Garner v. One
Step (Support) Ltd."" e 45 th - 17 7 48 5 B (5 (6 R4 B T B B 2 4
WA PRI B AR R R T RS R S S  HERNE
Mz EEDRRBAER EALMBEEN R LY E Al
GERTLIE S N

FHEEEN R R ELA ZAZEANT  BR LBEUIREE
BRI X LR B BT BRI R AT Y
BEAZF B E L ERBE  AXBE LKL EAT S 2
o R EHXEFHET  BHENSETZHREEREER
EABMILP REE  BERSAHEENEET  REDHES
A R R R A A N TR A BT
fh BAETEHBEEAR 2 BHALIELAN  TEYEARY
EREER Y B —wABL R EYE  BREES
ABURGBAE A WEHGEF - HE0HEAZE NI ERE
(incentive to bargain ) z Fl Wy AT & ¥ - & Wrotham Parki = iy i
WHEFT R - UETF LA FEEERN TR o E305EERA A
Wrotham Park~ % L) % 7 - {27 &hswr L A0 RARE 220 o fE
BRAVENENEBEHFORZ MW - BRE 5 HEH A TSR
BRE AP - AR R DI T % A % o AR

118 [2018] UKSC 20.

Anderson, supra note 24, at 1011-14.
RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §
39 cmt. e, illus. 11.

120

—46—



== EBEUOFERFAREARBTHE 47

BERKERN LY  FHASZCEEZHBFHEATHER UK
BEHH TR —EWER - B RRENNEREZ R —H LW
RSN DREBERETEHHR2EZANETEMHEORE  &F
A BT EEZETMEATEY  HHFEERBEL "HHESE
B, FBR EHARANAHBEZR 2T AL EAFENRER
Bl TR R ERFANTFELRERNFE -  BEUREESR
HAERBEXNNFETEEN  wlh—K - 2GR EHETEE
REAENTAUZERE -

ER-NI V& o

48 %7 ) Long Building Inc. v. Buffalo Anthracite Coal Co.'?'— %
BRMAEETEAGFNAEREY  AHEAENREEAARZH
HELHN—HrBEAMA  c BEAAEZLNI AR oEEMZE
T EEIEZAAAENANGZEE - BAAREEZEZ AR
BT R E R T ORI R A A B A 1R
ZHE T FHREEREEE - EEMTEREMHAANER - BEE LW
WEAU— R EEWE R - BB L MBOERE R - BA
FELNRERCZIEG SN - BERATFHMAAZTRKE-FRELAE o
RESRBRAAENGHE - F0BATHEARENSE 2
EBRAAMAZTEEFCHER o B AW DU 347 & 8 A1 2
FEANEET WO HEETRESRERZEEH 4 Hbf
AZHFRBEEAEFN  JERAZEHSHER -

121 Long Building Inc. v. Buffalo Anthracite Coal Co., 74 N.Y.S.2d 281 (N.Y. Sup. Ct.

1947).
122 RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT §

39 cmt. e, illus. 8.
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OERARKENZE

ERMEY RN SN EBEE - R AR R B
WA - B HENREAZEYITE  LENTHEEREEA
M E#H - FeEEmH kS EE 2 e (E14 o DK B £ #British
Motor Trade Association v. Gilbert'? i - B4 R B % 5 1y & & F
WoBBRAREEE EXUEXBEFES  FEBEFTRHE
EWGEY MEETRBEATEN DAL EZEE - BU— =47
EEMEELREMTE - WEHWERTYE - Fuins 02K
MAREEWRE 5 o REWE T BHEHZ RE  E4 7/ E 8 R0
HFT ERA BT e BRFEY - B mERER - #Rku
EABEREEE  ROEFENRHEABTHALNEL - 2
B £ A E & DA R BB & T B R 4ok E LT I
B SEFTUARNEL  FUREWENTATE LR R H
oo Al ERRAH RS RERAZTHEATN - H5k
HRERAA R 2 B LR T AR Y EF TR T LW - LHE
TEARTEN SRR 28 - T IR M8 00 R R 2 (T AS S5 - Rl b AN 3k
Flzity2 B ERBES S8 EMBHEA - RETHRE
W2 o HEHRALEHEKARE —BREYWITY  ZHES
ANEBARMEER  BERUERAZRE & LW E—BAB R
ETEHYE HAWNEEZLZRALHEEANAR - &
EHEWBEREET LT F BT LR B EREA
1 30 R A 3R 4 o

T FU 55O\ B O R B T R A SN SRR 25 0 fE AT S S R 0 1

1
1

2 [1951] 2 AIl ER 641.
24 Eisenberg, supra note 33, at 592; Anderson supra note 24, at 1004; McCamus
supra note 38, at 960.

—48—



== EBROHEAFAF R RAETR 49

HAMERABEETBBHEAT  LEFEESRERNERNE Y
T E B RS - KR ET R - BRAYAFUENETR
BHASEWTE DWIBERE TR o (R BTH ERBITZR
PWEAERACWERAEN BT RERE RS E AR R o R
frFE MR LR w8 E (hardship) -~ JF 4 36 % 42 3F
(laches) - s &R /AFELBHK (public policy ) FHEH 4 - i
BUZEREEATRBNER  ERTRET RSB BTY
1P BABNARHBITRBE TS L WRE > R RERE
BERTENE  hEEAF—%%  BEUNEZINEE o
EIEE BRI T BOAMEERRELYBRE LM
AT AT F BB N & 50007 o B BTHEEARE T
REAF S L2000 - B UEERBETRMETE  BREER
Fl 25 0048 % £2,0007C 7 A - 8 B w4 E S 40 0 R R B R 5 0k
300078/ A %0 o R & BB AE DL E 39S E Sk ik & 55,000 A %
AW BBBUENTARBRBLELY - A RZETH
Z o WEBRMATARRGEEEREANTAEES  ERBET AW
FIAE - RIERAANEERERETRUEEEENRZAF R - 2
T ERBOERABBRATES L 2R WEARTHHERY
WEAZEFFEN c — T - BHEEEAZERL (personal
service contract) = AREEZ AW K ELE » KA ¥ T GHEFTHA
HBTRGEHEFR - ERMERHENLREHN - 2HERS
I35 BB TR EFREIARENS - RSB S EHTEY
T o BRI IE B 2 B R AR - R B ) A A

12 .
5 Cummington, supra note 89, at 139-41.
126
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135 U.S. CONST. art. I, § 10.

136 Caprice L. Roberts, Supreme Disgorgement, 68 FLA. L. REv. 1413, 1420 (2016).
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Development and Practice of
Disgorgement for Breach of
Contract in the US: The Feasibility
of Applying it to Taiwan’s Civil
Law Remedies

Kuan-Fu Kuo’

Abstract

Disgorgement is a means of depriving the debtor of the profit from
a wrongful act, to prevent the debtor from profiting from its
misconduct, and has the effect of deterring a breach of contract The
purpose of this paper in analyzing disgorgement is not to explore the
mechanism to replace the current system of remedies for breach of
contract, but to seek the feasibility of correcting civil misconduct
through disgorgement remedy when the traditional means of achieving
the principle of equity is insufficient. This article analyzes the dilemma
and breakthrough in the practice of disgorgement remedy based on the
development in the U.S, examines the accumulated cases in the past
based on the models and requirements constructed by the US

Restatement of Laws, sorts out and summarizes the applicable types of

Professor of Law, Providence University; S.J.D., University of Wisconsin-
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disgorgement remedy, and discusses the recent practical developments
and disputes. Like most civil law countries, the general legal basis of
disgorgement remedy in Taiwan is lacking. If the legislators deem it
necessary to establish a uniform regulation of disgorgement for breach
of contract, it seems that the interpretation and analogy of the current
system such as unjust enrichment or claim of the return of
reimbursement cannot fulfill the same functions and goals of
disgorgement. Therefore, this article argues that if the special
disgorgement claim is added by consulting the corresponding US law, it
will better highlight the equitable purpose of this new contractual

remedy.

Keywords: Disgorgement, Compensatory Damages, Efficient Breach,
Constructive Trust, Deterring Breach of Contract, Opportunistic
Breach, Inadequacy, Negative Covenant, Unjust Enrichment,
Claim of the Return of Reimbursement
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