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Robert Gulotty, WTO Subsidy Disciplines, 21 WORLD TRADE REV. 330, 331 (2022).
Usinor Sailor v. United States, 991 F. Supp. 665 (the US CIT 1997).

Victor Crochet & Vineet Hegde, China’s ‘Going Global’ Policy: Transnational
Production Subsides under the WTO SCM Agreement, 23(4) J. INT. ECON. LAW 841
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A HE ( foreign subsidies ) | > X f& A& " % & 4 B5 ( transnational
subsidies ) | = " Z {4 HL (extended subsidies) ;4 pAE B
e s N R A ) N2 e 3 G M RS
HEE T AMBERN  REMERE ZHEAL (World Trade
Organization, WTO ) z " 4@ B B “F 1 fi #8 7 ) & ( Agreement on
Subsidies and Countervailing Measures > UL T S #ESCMEy £ ) | Z 4
BHERTHMTZEAE - EXABAWTIOH & - AR F &
KEABZM SR A ME T RBERIURE L —FENFERLT
BX 2 # % & ( European Commission ) #2020F6 A17H AR T " H
OB 2 AT R EEHE A K E (White paper on levelling the
playing field as regards foreign subsidies = DL T 5 #% 9 B 48 65 B %
F) 00 LHM202ESASHE M T T H A S
R, N EEELB-AAWTEETS  RAEEELANE
20224 11 A28 H i@ 3 " BRE A i N A WS 2 oh B ARG AL R
( Regulation of the European Parliament and of the Council on Foreign
Subsidies Distorting the Internal Market - UL T # f4FSR ) "o b —Ek
BRI A B AR R AR

(2020).

4 MARC BENITAH, THE WTO LAW OF SUBSIDIES: A COMPREHENSIVE APPROACH 605
(2019).

5

European Commission, white paper on levelling the playing field as regards
foreign subsidies, COM (2020) 253 final, Brussels, 17.6.2020.

European Commission, Proposal for a REGULATION OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL on foreign subsidies distorting the
internal market, COM (2021) 223 final, 2021/0114 (COD), Brussels, 5.5.2021.
2021/0114/COD, PE-CONS 46/22, Brussels, 18 November 2022.

REGULATION (EU) 2022/2560 OF THE EUROPEAN PARLIAMENT AND OF
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Sk B FSRE L H # R WTOAE il #h & € IR fm L T © stk
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Jo fo] [E] JE <2 B REAR MR o

THE COUNCIL of 14 December 2022 on foreign subsidies distorting the internal
market.

ANU BRADFORD, THE BRUSSELS EFFECT, HOW THE EUROPEAN UNION RULES THE
WORLD 25 (2020).
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,Tj'IO o

B L2015 ML TR B T 2+ BL TR A s WU £ X
Al /75 (Pirelli) 2] - 508 8 B 8y ik 6 & 5 R AU %

European Commission, supra note 5, at 7.
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EHRATTRAASEEBUTZ B E SR - WA R A B X7 AR E
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" ¥4 5 E & (Silk Road Fund ) ; SELGET 77 2 IR s - T
BEEeENRELSRUEFELIRBATINGERAE
B REH LB I - M R65%Z I o (B B 3 48 1E {7 4%
FRARELEENEBRRAFLECRAT S LHBELCEAE 2
TAFHFHE -

OHBFIREHEZE

AR EBREETE LT ERNZEAE - A NWBUTR &

3R 5 L 7 WTO B /T 4% B Wy & ( Agreement on Government
Procurement - DL T f #AGPA ) T Z 7&K 3% H i % GPA SR 4 Bl = B 1
S0 BFEBNFABEETANEREFHNAFE - AT - FEEAA
XRZHIIBERFFMEZAELF B ELARE - REHNETEZER
AR R EE R E T NGELS - LR EFHERET S
I TRBERTAEARFENLE - AR E BREEFHEA -

! Commission Implementing Regulation (EU) 2018/1690.
European Commission, Commission Staff Working Document, Impact Assessment:
Accompany the Proposal for Regulation of the European Parliament and of the
Council on Foreign Subsides Distorting the Internal Market, No. {COM (2021)
233 final}-{SEC (2021)182 final}-{SWD (2021)100 final 13.
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European Commission, supra note 5, at 7-8.
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14 Id. at 9.
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B2 Al (state aid rules) $H¥ BB THH S 2 BURE T4 n
DR E ™ B ER B B B R AT A SR BB
WEEAT & o 140 oh B TR AR R G B B 2 BN E] - BN B A b
Fla B @A EENFAG 2 HR - B EZ A o

B BABTHNEETHET  FABREHAEAREF
GHRBHOERIELEN  FHETYEHARRERAERF L
EEME BRI ENENERE TGN AREE NG R EENE
FEWEE Pl EENERER HEEARELREYHERT
CHAFELRAERFER AT YE B L ETY RIER

U D S B T TS S O IS - S B

ﬁﬁ’?‘/['%};r‘?, » PR B3R B2 5% ( Treaty on the Functioning of the European
Union, TFEU) S7107H41E » FUHILE#8 B8 120 5 45+ B2 3 B9
VAR o R SRR R o BT RIPE
F3p] S %“{ DGR & T S U4 o hitps://competition-policy.ec.europa.
eu/state-aid/overview_en (last visited: 2023.11.07).

REGULATION (EU) 2019/452 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 19 March 2019 establishing a framework for the screening of

foreign direct investments into the Union.
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European Commission, supra note 5, at 10.
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19

RO VIR ey P GATS S AR 355 Tl o5 [ %Fﬁ AR R
LSRN %ﬁ?ﬁﬁi’ﬂﬁﬂﬁw%@ ’ ﬂ%ﬁﬁﬁ& 1996 ¥LiP * WTOZ (& 5 fl1
GATSH H|J 1V FH A » fﬁ"ﬁ@’i‘»‘%’iﬁﬁ?,’fi 5 e %%E'?LW%%HP. Sauvée & M.
Soprana, Disciplining Service Sector Subsidies: Where Do We Stand and Where
Can We (Realistically) Go?”, 21(3) J. INT. ECON. LAW 599-619 (2018).
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21 Art.1.1 of SCM Agreement: “For the purpose of this Agreement, a subsidy shall be
deemed to exist if: (a)(1) there is a financial contribution by a government or any
public body within the territory of a Member (referred to in this Agreement as

“government”), ...”
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22 Gary N. Horlick, An Annotated Explanation of Article 1 and 2 of the WTO

Agreement on Subsidies and Countervailing Measures, 8(9) GLOB. TRADE CUST. J.
297,298 (2013).

2 USTR (2020), Report on the Appellate Body of the World Trade Organization,
available at https://ustr.gov/sites/default/files/Report _on the Appellate Body of

the World_Trade Organization.pdf (last visited: 2022.10.18).
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24 Marios Tokas, Play the Game: The EU’s Proposed Regulation on Foreign

Subsidies, 56(5) J. WORLD TRADE 779, 781 (2022).
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2 . ..
S Filip Krenek & Eddy De Smijter, From a White Paper to Proposal for a Regulation

on Foreign Subsidies: Filling a Regulatory Gap in Protecting the EU Internal
Market, in ASIAN YEARBOOK OF INTERNATIONAL ECONOMIC LAW 129, 142 (Manjiao
Chi, Marc Bungenberg & Andrea K. Bjorklund eds., 2022).
2 sgpypm s #OTI 6% (public undertaking ) (A [1180/723 B4 4]
( Directive 80/723 of 25 June 1980 concerning the transparency of financial
relations between Member States and public undertakings) 532{% H - I’T’fﬁ
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7 Tokas, supra note 24, at 782.
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Bl o TEAAHEEHE MBXHFRRACENZE=EEHF LR
F

IR A

HR w82 T8 =8, » HSCM¥ 2T # £ Z B A
£ HH (public body) HATTE « REI2HRE2H LM RER
BXFHZEZE BELEEUTEEARES - @QF RBUFEAL
& 4% BT H& B (public authorities ) ; (b)4h B\ 3£ F # ( foreign
publicentity) - EHEAFELUE  ATEERRX L EERE
BRE  EABRERBE Lz ACEHNZ4#  AEZATBRZATAY
57 )& 7> (attributed to ) F=®# 5 &()E A AF 8 (private
entity) - EEEMAMBMBFEN AR ELATATRBERE ZBH o

MEOGRKZIBEALERTE - EARGEHLEE G FRE
HHIXHTRERIENLTERAATERE TETEHAEE
BMREBELEAVRZERBLILE ZEEMEFEZEEREER

28 Art. 3.1 of FSR: “For the purposes of this Regulation, a foreign subsidy shall be

deemed to exist where a third country provides, directly or indirectly, a financial
contribution which confers a benefit on an undertaking engaging in an economic
activity in the internal market and which is limited, in law or in fact, to one or more

undertakings or industries.”
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B ARBBREHASHET FRENACSE  MEEFREY B
WHGEIIAER LR TRAGHABEE AT EELES
TREWTOE Bl E TS T AR ) RICRAS B - B8 DK
HEEEXRBNAEMBE LR EWTOH " X B % R # %
B XBEIRFTHFTEEOZES  SABEEXMEHEZAH
B BBz B EEENRBERERYE REASEHZ AR - &
MR EEY  BFELEEETHMAENZ - LHGRBFER - £
TR LB R 4 38 - B A (majority-state-share ) 2 77 R ##
FRBEZBEEEX/NLMEE  FmBi  NETXHFERZ %
B LHRBEARA  FTENAEBBELEELEG "FH TR
W LB T Bk A ( possesses, exercise or are vested with governmental
authority ) | Z ZE - FUiEH "BV BRHELEIA M LB LR
e LHMERAERYE R EEEL BN AT R E
H AN wARY B EE ¥ RPN I $ATBUR 3 HE
ZEHR IHEAFEREZER BT LHHEBEH T "TH
JF ¥ %] # = ( government control approach) | % & /AL 2 #
a0 VL T B M 7 . (government authority approach ) | 3% w3
Blbz % REREREEEFXEZHG I FEAFLE  JEET
BHRVBRAREZTE/AES AU BIAFRREABATERN
MRz B Wb —BE B E % 50 E 8 OE YA

29 Recital (12), FSR.

30 Appellate Body Report, United States — Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China, Y 317-318, WT/DS379/
AB/R (adopted on March 25, 2011).

31 WOLFGANG MULLER, WTO AGREEMENT ON SUBSIDIES AND COUNTERVAILING

2 MEASURES: A COMMENTARY 66 (2017).

Appellate Body Report, US — Carbon Steel (India), | 4.17, WT/DS436/AB/R
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B2 & e
MKEOGKZAE - RENBEAKXT B RE LT XHF
FRAFZE - B AE A EAHEE  BEAGRSIURR T ER L
DS BRAFBUTHENEERS AEEZEFTELHE 2
FHRAIEEZR ZEBEREERE  A6BNAERBELZACEH AR
AREFRMREL  BRAUBFEUAEEBEEREHLBNREESRZ
BAERTEERTS -
MECRZAMATRTME - ASCMEE T » BURHEERLHE
e ERAARERN ZBUTZ £ T (entrusts or directs) -
taREN o etz L BESHBURREN LT ET
A SRR ES e R B AT R LT AR TER
ZRB AT ERRBT#E ? MR AATEZATAWAEBEREEK
iTAzZ Mz RIGA B BEEEZ 8§ € (International Law Commission,
ILC) Frai@~ "B XHBERT EATAHNTEMRNEE (Draft
Articles on Responsibility of States for Internationally Wrongful
Acts) | F8MEZ M E  RALEKBEEXET  HHEIEBHTAEZ
T8+ AT B AR 2 B R P 46 0 B 54T 2% - SCMih 2 2 R 2
TR B TREL—JRA > EWTOXFlAFE—F - I
FHABMERMAFNFERAAE TR EARET  MLEFR

(adopted on December 19, 2014); Panel Report, US — Countervailing Duty
Measures on Certain Products from China, § 7.66, WT/DS437/R (adopted on
January 16, 2015).

REFh R o BIERRY LR > F1317 0 20105 9% -

Art. 8 of Draft Articles on Responsibility of States for Internationally Wrongful

33
34

Acts: “The conduct of a person or group of persons shall be considered an act of a
State under international law if the person or group of persons is in fact acting on
the instructions of, or under the direction or control of, that State in carrying out
the conduct.”
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BEA G R EWER RS o LML T £ EHDRAMs 2 F
WRAEE, PHEEH  BRAFERFRTAATESFA €5
A TR TR EBREBASTEES ZERS A AATRES
FHYRERRETH I HEANETEEEL—AHES - Bk
ESCMIBET - WA BB ARMAE B TeREgrs
B ¥R FESRRNBANEL AL T ATR R M2 s
T o HENSCMY & A 2 8 - FSREMATE 2 BB % &
AEL WHETBHRERREHZES - BNLTEA R YR
BREN  WREAMADSEZATETEELBURH R LB
B TEARE T RIS AR AT A B

2. 04 T X Fr

Freg i % 4% - (RFSRE32(BE AR - BE4E : T (a)
EARTENBE - flikyd  BE S SHEE - HEs
B BEEAZ UM HEABHBETHBEEZEE BEHLA
B BHEBREEREES  OHACTEHRAZ LR RO
BEBE I REREE o, W WP B XA TR ER
SCM¥y iz - Ml TELWED  flnEE  HEHE 28
BEZHBE PITHEACRMETIRALEREREFEZHS
THRHEAR  HEMEREEL LI o ks - FRAERSCM
Woe T B AL AT B AR B S B B R A
H o AR EBAA SRR BB R R U LR EA 2
— WA EERE LA ARG RS ERSCM X E A%
%&éo

3% Appellate Body Report, US — Countervailing Duty Investigation on DRAMs

(Korea), 1 116, WT/DS296/AB/R (adopted on July 20, 2005).
36 MITSUO MATSUSHITA, THOMAS J. SCHOENBAURM, PETROS C. MAVROIDIS & MICHAEL

HAHN, THE WORLD TRADE ORGANIZATION, LAW, PRACTICE, AND POLICY 314 (2015).
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W B BUR M X F 2/ AR 7 SCM € K FSR
EEBHARREKZ "EHELHEE 2B BrEdEake®
B MR T EBEMEN  TEeMEMz e  MEMBZTES
ABAEMEEAESE  BEAWIOEWEFRrELZ " FE M
( pass-through analysis ) | - M—#45% 78 - BUH 9 B 4 05 4 A1
T FBMBFZFHR

SHAERAET &

HSCMiph 2 2 B E - BRERAER AR ZHHE X
BAGETgHRMmHE  wFSCERMTZH M E - 7t
B MEARAFZETCHFELRE AT EEHFRE - FraAmw
"REF G GEHBIXEIIREZ AN G RAFE BT HEEN
( normal market condition) T T EWN Az flm c MH—FAHZEE
HAE o AR B R & (comparative benchmarks ) T & » Al 40 DL R
MBEHEZREED  THLIHRZBERNE  THBRZAEARE K
REEFERF A EHERRME AL E AT HBE &
WHEENFZEE B — THEHNRZ LR aR - A&
BT F 2 R E R R E B RER o SR T
Z F B R RAE & £ FE AR E R WTO JE 4 25 3 3% 7 o % ) 5 SCM
EHIAMEL BT ARBAA SRS TG HE RAReSS
S EHWTO % f| B & sL 2 # 8 ©

ORI HIHLFBE

HBEREXBRTAZ — EHFEARFLIFEERERE  MH
b Z P DAL AT IR BN o 3 R AR R B B BT S A B BT R

" Recital (13), FSR.
B Ui > SOMPBSEITIARED i 71 5 M — W TOSH §17 4 |y 15
VAL UL Y 0 335200 0 165 20215 107 -
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BoONEHERBERTSRER A BN A REZLEY
BEEMY o ESCM# 2T - FFEH E3IE2 B Ok EE o &R
BB A G RS T E R MR Y
0B ER T R 2 B T AR T o FSRIFRBUE LR A - LLA#
EETEHNN TR EREEREEARANATEZALHEE
"W % # i (market distortions ) | £ BEUH 36 JE Al YA EMA
"W — AR A AEEE RN RE R R o KB
AR F107T() B "B R B B 2 B ¥4 B (intra-EU
State aid) |, 2 &% ¥ THEHAREEAEEFEAPALER
ERALT BEHRTRZOENERAEANAZ TR BHRS
%, H 47 g §5 % 2 J& ( distorts or threatens to distort competition ) 2 ##
B o ) Bk - FFSRATHLE 29 BIAEE - AR 2 AR E W
B BEHG SERRTAREIER AT E 2 mEY -
1. W 354ty 2 B 4642

A T H B8 Ak R 2 A - PSR T AIEIEAZ 1k A H
i 2 AZ 3 o (RIFFSRE AR © T &N EAEE B DL % — (] &
EENFTHZH SR BER TR LS TR N NS
ZHIFERATHEN  WRAAGENT T2 mEY o maw
B MM EERE  RENUTHREAL : BBl HE

o Andrew Lang, Heterodox Markets and Market Distortion in Global Trading
System, 22(4) J. INT. ECON. LAW 677, 687 (2019).
Raymond Luja, The Foreign Subsidies Regulation: Countering State Aid Beyond
the European Union, 2 ESTAL 187, 189 (2021).
Art. 4.1 of FSR: “A distortion in the internal market shall be deemed to exist where

40

41

a foreign subsidy is liable to improve the competitive position of an undertaking in
the internal market and where, in doing so, that foreign subsidy actually or

potentially negatively affects competition in the internal market.”
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(b)4h Bl A BE 2 B 5 (o) % 2 IR - #3453 5L KA B 7 4 2
P 5 (d) 78 P9 30 W 45 b 2 ARG B AR E ROE A 5 R(e) 4l B b
ZH - R RENS TR EAER o ot A
BATBCERRE - BN AR R A SN R e
B o BA2BHH R A TE RN EREAY B
S G 2 A A kB RA00 B BT I - B B A TR T A
(unlikely ) 8 # g3 735

2 WA R R B

BTSRRI R ERA  BER AT L EHY
F BT 18 AZ 5] £ Bl <7 B (non-exhaustive list) - 3% # F & 7 #| Bf
TR ET B AR AR TR il - %
ZHW o EEBEEEL LS  SEBBERET AN ZBEES
o P BRI T A AR Y X EBURE ST - A E R
RUETELNHZZHEES - AL S o TR fn
WK Z AR RS 4R 0 AR AR A A T AL B A AR B K
Bt A RREE  BBARE AL I E TS AT
AR W 2 AR o

ot WHEBE  AEEWH LB EGRES  BETSE
NZ BB - HRMNEE - Pl - o0 BB A —{E E AL BRI By
B LRGSR ES RS2 ERR T ERBR W
REE ERERIE 2 W L FRATREER TSRS - %
BRZAE HANS VBT ESNEEHENERERITT Y
B X ERBZTRE NELEAERENTTE INERE
EEHE  WHBHZARANCEANEETEEH 22T 0 K

2 Recital (18), FSR.
3 Recital (19), FSR.
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B> FSRESHENKE LR FEF KR AFTARRBH NI T HNILHE
SPBIAERE o BSTRALE - TUATHEAE Z B 0 & F Pl AE (most
likely ) 4 33 : ()4 T &2 17 & 4% (ailing undertaking )
Z O B MR ERBRAMEZERT Ao XEaFHNEE
““EK% CBREHALERRERLRNEFLEERFZHAER
CAERGWNEEZTR  OHCEZEHREHRELRFE
ﬁz%l%@ﬁé B HE R 2 & BE R B R AE AT PR 2 A B
()T~ 4 & OECDH I % 1z 9y # ( Arrangement on officially supported
export credits ) 2 th [k 4 # A" ¢ (d) 2 B R A B 2 4 B B
R:@EMCERMGBRRBROTE - FAOXRREEEHAZ
( unduly advantageous tender ) z 4} B4 HE o |
3Pl B kR
RS B L e AR R £ 0 FSRES.LR4F Bl st s A #T HE R
JCHR B T RR A B AR R AR I LR AL E o R — B 2%
BRRABM > EEXEWLEEHFRE - BA B B SR
o BABERPZCRERFAFETNE  MEODLEHHEEH
ZRERREALTEABERRS - hE 2 WRBBERLE
ZEBBRAEELAREERZABEEE > FUAREREASN T
ZEHERE AR —FEFRENBRIRLXENGEHFHFER T H

a4 OECD!' [ 14 fﬁﬁé?ﬁ ( Arrangement on officially supported export credits) fi

OECD 4% 1976 & 11 OECD fl1 .V 4, = B 4 il i 1 3+ % 3 ( gentlemen’s
agreement ) ° EIHT1978F 4 ¥ s F |k B“}iaﬁ“w‘[?'i/ M e iy s 3 ﬁj‘J/ T IT‘Q (=
/e S ’I‘J[F, EJJE I F:“éﬁ aal F? ~ o wglrgﬁ?*h_»;!,jﬂ o B }t
L B R R S ) o S BRI Y L1 2
P Fjl BLHE B HT SCM gt T 1 [ T f’%ﬂ . o https://www.oecd.org/trade/topics/
export-credits/arrangement-and-sector-understandings/ (last visited: 2022.12.18).

40 Recital (15), Distortive Foreign Subsidies Proposal; Recital (20), FSR.
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LR b PR - HMESRES2EI I XA E - CEAEHEHF
BB A T 4R AR DR O B 5. e 2 o B B EME £ o
EHRAT TR Tl 2 e o
©¥ Bt EBEL 2 RIE SR

EWE AR E L AR N TSR BT A
WP R T M b — 3 R o B TSR BT
ARBHRBITS  YBEEEH LA EITE  HERLIRAX L
BRBFBAEH N ER L IETANRABE TR - BHORULEE
o2k B FE AR B K E A (commitments ) Z 5 R E o FSRE
TR &+ T A ROE A B B T H IS S T 86 1 AT I R R 4
b HECBARTEERN RERECCHTTRAELLKE
TOMEFTH W A o

RFSRET2EZHE  HECETHEL LF G 2 AT
DEAHRMIBENT T EEE 2 BAT  BEZAAE - Y85
SR AEE  RERERF N RE P REENIMEZHE -
AEHTHAELLELHESN - MO LR EATFAAEFELEH &
Bohtr HHEBEFPLEREZCHTOLER Y Z AR AU
ABZNEEATHAN ZNATIHAEELN RS  SBEBLE
BHHFHAS o

EREEHRMAALZNEREE - (RKFSRETIRHAZ - &
SO IE MR A 0 LA 5 2 HA AR R i A B B A
B BEAF T E A WS Y o BT A I 4 R K
R EANEAAATHRE  BRE: T AZNETHBELS

4 . . .
6 Art. 7.3: “Commitments or redressive measures shall be proportionate and fully and

effectively remedy the distortion actually or potentially caused by the foreign
subsidy in the internal market.”
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TH#M: QFERCHEDE AR EE L H RG22
Moo HAEFREM - AERBREELMES  REEANT  ABR
THRRZEETHERASER T Re RIS eE 2R B %
R OBEERRTHETE A TERIEEEHE (0
RE R ETE  DBAUAT ABRTRAZGERE Y
ERONEREGBERRZET  ©OFBREZAE (DB
FENME  @QERCLEBHEHEE W ERE2EE -
AABAEHE  DERMELLALNT LBEME - , L 22
SELR B EA 2R AR AE G R ECEERBE
Rb#EAELRELBRNN  TEERT AL BT ARES
OFIE Tz B

—EH AR LN ISR SR A TR B Y
AERWEKERE AT TRHEAETERE BRI TEET
Wo BT % FSRAHKEEAEAERFFRETIERELY
Ao DB T T TR R S Rk IE e A b
i E - s—F2 % 4 T3 (balancing test) *7 o {KFSR#6.1{%
ZHE D THRBEERELRE - A E A R WA
Bz EERBEELHMAEREN LB RFTA X FHRE=—F M
BAME  ARAELENEME L METRE i EEEAH
HBEEEAB 2 ETRE . KT REEM RS2 EHEREEH
S BB G AE KBRS B A B B E AR I AR e DA
WiE o EXEBEEPRT  TENRABEEE  AngEer s
RAZIE @R R R 2 (TR % o BT P e 24

’ Recital (21), FSR.
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ERSRBEZ b ERARZTEEE® Hik SERFRER
Fr 4B 8% AN B AR B 2 B SRS e R B R RR 2 4 R
o B R M AR E B AT A B B

HHTHAAELERRM 2% $626AAE  #5¢
HERERGRNEEHERETHAS Rk A
IWEREE X ENEME I IEREATRR e &
HECR AN EAFE RN R BRAR L —SEEHNE
HHRTAE B WEFNEERELLEY « AT - b—F
BEEEATRIBEAREEN TN S HREE  WHENE
HRATRELHTEBEATE TS - B35 B HEARER 4
T AR B R0 o [ b T 7 30 B3 Tk 1 2 B A o A B W B
WS A R AR RE TR A E R S B R B B
st BEME FEFREHEmABLHAT -

=~ BRIFEHE

HMM B ZHE  ZEMQA=FHATEF > A% OR
ZERMEBHZLATRT  OSHLXMBEELATRF RO
HBNRBEEZHAERT - WX ORMEM AL ATRTF 2 — Ml
REAE BEMARATRFFHEZRF WA E - FSREHALXE
HRERBARBEZRNARE_FRFEERFANETRZ
Hi AR EZ ERAERBRERERT ZHAE -

% .

European Commission, supra note 12, at 49.

0 Tokas, supra note 24, at 788.
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O¥—M SN 1AL Z B SR E R

$ 7 /1 B A B B P9 B0 i 5 1 T4 - FSRy R R T B $1
ZERRBAHEEITHAT ZMR - FSREVIGEHH = « "#HEZ /K
BAEHP AR A ER N T 2B EAREALT AR
BRAMRBE - BAA S BARBEZEM , Hib - ERFLER
BB X EEZRRAT  RE ST BFRAAIME - HAT
ARG REZAEMEE 2 B ET AT D RINE S 2 H i o

HHBAHRBEEZREALT  FI2EMATERNH D REZ
RUARER  HATHREEIMEIEZRERKERBEELY -
CEEHEZ WA EMEZAERFE S THRR AR B E®
T HEGRBAFREZENSHE—EMT IR (BRAAXES
o) o FksBEEAEN S - AT EM®ETY K E BWBUT
RERT  EFI2GRTHRAGRAZTTERBEATY EBF
TR T RATZ TR o

LFFEERT

SNEREEZAERF EET ) ANT EFERENAERF =4
BeommFPFEEME - FI0.1EHE  HEZETREIGKZEARLE
B[ A g g 2 o B B R OB RS T R R TR R
BRI TS EH L ELEER L RITHI T o
AELEN  RZEHREVBBIATFARLEREEN - IiR#E
FIMER E IS R AT AT NI 2 F HEH o

REFI03MG2HE  ERNTEEZLER  BZ AT
AWAEE T A ETH LB 2 o BRI ERELLL T #
@EREHANATz R  THHHREETREEFEHREH
F o H RS BRI 2 77 7 RCH Y B R R I B RT AR R 2 A
BATMFFAME )BT AT E  (OBMECE R B E - EH
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HENRBERBHANALT  AZABNBBERGHTE—Ha
fo s (RECEE A AH (OJEU) # A7 — 2 MM A U EE
REER - EBBUS TGS EHRECHALIETLEHRER
CERES T3 TN -E RSt [N s
2 oHRERAELFLALMEBRAEY .

22RNAERTF

HECLRENS EEZ HETREFENATE - REILE
ZHE  RENAETHH  RECRE—SIHEANS EERFF
ERRBEENATE ORI B - BREEDBEES 15K
REBEER - FU2ERR T  LHESRIEFIEEHoBRTE
HHME TSN AR LS FEAREERM - $1134H#
¥ EREEWENBINH T A BEEETE - THEALSF
BHSEERAREY - T LaH 8082 B R A&
B MECBUNSEZ AR ERETREAZRE (HEAKR
WEZhR) « ERFAEZREFTRRESTMRZIATEE
BENERB LIRS  EEENFAERFZEEZRAISEN - 1k
BUSEZRE - HE SRR B BURNER F 4 1818 F Py 8
i o

3HAEEE LB

NEREZARATEREERRPFERZ MY 5 AEEF
Hh o AWBATEE ARG E AR R R AERF  BY R
FTHERBARRE AL BT ERFEURREHEERZET o
G GHBNEAERF Y - ARAEREHASL T REEEALA
EHGEALEERLEAHE ZMEATETHE - Bl 80 BB
S EB A2 AT HLAETBAZRIEANZR R 7 TRA

51 Art. 10.4 of FSR.
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BREANEATTZRAT BRI AT BEEUTEETFEA L
EERZHR - FSRIFH BN Z 4% -

FBHERE  RECAETAT  BERAZHEASREL
B2 UM ABARBEST  REETBERTAE LA LEH
Fr b BEEH AHRELR - RECBERMR AL L%
REEGESRBEHN TR R ALEZ LM - WERBELEAF A
RUEZEH TRAFAGRANZREAZTNTEET (4 B
Bz TARI - B H AR EE R E RN BT LE LY 2
Z o RENMEZRZE  HNLERBELEAREERE : QK
HEBERERON  BREERZEMNE RS FEE G AR
W ORAEEFREZEATER  TRESREE 2
REEITHRZAEZRNABTARMET  ORAREE 6662
B RHEBAETAEZHEAT RECHBUTEAET ALR(E
Bk E o HPNEC R B HERRELELHE - AER L £ ()
HrME HE-HERBELELGAE  NENLRAE@AK
IO ES At

HAHBLEAZ TR EEEF  TEL LB EE N REIE
Fofla G e ZeBU BN, ERELHERITLENT
WEH o FU2EMAR  RRECRTTREHE - ZHUTH
B @QENBLALRELEMEZEMBELH  OBE  BIR
MASTREBELEH ORETREHONRENMBEZE
THXHE  BERMALENEEHE 2R ERARE THEMEE
BRBHELEE DETHREEFLENRENERA— S HENE
HULE ST RCH ZHECHNEE -HETTHER
B RN EBRNERTERIEAT  REENGRITE

2 Art. 13.5 and Art. 13.6 of FSR.
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HEH o

HHTAERBERAZHAEA - E16.1EHE LT HELE
REZBHUTERE  RECBRETEST AERER KL
OURHEZCRBELEDBRERBEZLEN  BRETEE - T E#
BB 2 G (b)R A B E S AT e R 4R G (0)3E
BRECHRIEEIMERE 156 (REABENREARESI) LT
WHE (LGB S EERRNAEZER - MT AR
PREEMEBREICIELHE - RABR L HAERR b
BREAZEDRIZCEFHB O LHARBG X EETTHA 2
B SO ENBRATEANS - FI6AETHE  REATEEE
o ERF AR AL A EHENA SR DB A LR
WA K - LG E A AT EERALEE -

OREERESEDPBEEINEMHEE 2 FRIFRE

EEEEN  HRFA—rMELEUN L2 ELEATA B
AEBRABEF L TH LB Y BRGH S EHES - MFSRE R
"E ¥ 44 (concentration) | %&ﬁm% TR R B B 2
BFZEELARAY AT BABRWEACHIELH NS
ﬁﬁA&ﬁﬁ%ﬁ%zﬁA%ﬁ’E?ﬁ@mﬁéﬁﬁﬁAﬁTz
Mk o WARHBAE HAEHANMELELEAEN  HEH
EEAERNMEN NS RGN AR A

%3 Art. 15 of FSR.
54

lﬁﬁﬁﬁlﬁlﬁ%—b F=d /\I Eﬁﬁ:“ A= A ET = ol Rl R (=fER9 57101 ~ 1027% 10611 4
o AT ﬂbu VYR T ¥ T 5V 139/2004 3R [ 51 (7 4 ( Council
Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentration
between undertakings ) | - & j%k%} Hy 5 /‘, ?FlTﬁf[J o F’-’r?F ET fi
( concentrations )  &J }”ﬁ f, [ (merger) L[TEQ (‘acquisition) » 7 i ¥ (joint

venture ) ©
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oAk EEHEZCEETIHFTRAIRTRALLE  HHWEA
THERANTTEZAREE  BELERRELTREEH
FoHRBERBLEERRZELEN SR TRTHECEH
B AL 45 R B (dissolve) -~ WENEGBF4% RISy E & E B 42
Mz BT AT EBABETENELEAANT oL
%éﬁ%%%%@%%ﬁﬁﬁ’ﬁ#ﬁ%éﬁﬁﬁﬁﬁﬁﬁﬂi$

B FERABET AT LS REEZEE  NARMNYE
ékﬁ Uth ik O AR R R B 2 R B R AR
ELEAHAREN BRI ER T AT EEMETTEE - 24
L0 I8 B AR B 2 R 2 — o

WA BB EE  FHRiBOEE T I HEAET YT
SRR AR AR BB EERF TR - LARE
EdE AT ESEESRBITES - ot BEFH
WA BB EREZHNEE  RECEGRELNFHN - AW
N AT R B R RT3 Y T4 4 2 o) B AR B - SBAT R4S o

LE¥RBAz TR

Freguy T4 4, FSRE20MEEHH3 EL AR E3 M2
FE® HEra0RA PR EHEEH 2T o K3

0TI R I 9 R R U R 23 RS )
71097 F F PR T il ( GP10905 0088 ) > F164-73 > https://www.ftc.gov.tw/
upload/317d92c6-ce67-4885-ace2-¢8560fcefbbb.pdf » &b i W BT © 20227 65] 16
FIo
56

W%i? VRT3 R *Epﬁ’[w ﬁWf@iﬁP%j%i?
*%{F& T? FK/”;EE*’ — Rl ki‘iﬁgﬂ hE[E & F&, BB E S
ok SRS H ﬁﬁl;‘fpl?tﬂ/ [N 2 %#Lﬁku Sfflﬁ?fiﬁ}qii’ et
LA ﬂiﬁ%@ﬁjjﬁiﬁﬁiwgﬁi@gﬁ{ I[ﬁltuiﬁﬁﬂﬁm’#ﬁ I/n?F, Pyt A
%@iﬁ”ﬁ HIP B3 (5 5 (4)F qﬁng, ﬁ;glgtjj 2 ,?1;2&{'5»%%*&],*11
ﬁ‘iflfif,?ﬁf?ﬁf 7 tiﬁﬁf, °
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FSR%20.1M6 5% % « (%4 GIEENUTITAF &R 2 HERE
HEZE Q- @UERAXEB T2 02 2R — WL A0
(merger) : (b)— (L LEVEEHH —ELEZ HRA  £—E
PLEz ¥ 2 fhE (acquisition) » T i 2B EBRMHREE » L
BB TR S BERHBEEHAGMELZH IR - &
2026 B F - AR BURFBIITERTRFT LN AE b
¥ NHAERL PN ERILLEARNSIRE AR SIE LK
LEBBAKE  BEREHAREBHZIESETRE Bl —%
Z HFBEFT 524 o

2B EHZIIERE

EWATEE B MER  FSRESHABE AL S BT EHE
B ERHRBTEAEE 2O ENBRE TR EE SR
HERPE PHAEREE A EEE— 2B AN O %
(KAEAE)  HZHS-HzMBEE— MBS (FEM)
B REEBAIT AT ATRMES o RIEE203MEZHE - BF
MakBMeEs AELEHBEY  QEDOHLEZ—F &
G AERERIE NIRRT AE L  HEREE 282
WHESEETULE B OTALEETE AL B X HR
W R AFREA S RIE SR A EN AR
WSTEET : ()VEWHEE T - RS RS Bk 2 e
HoGVEAHET AL GEAEET  HARLEL
I AERAELERY o  W—PIBRBRELELETLAEY
HA R ERITEFH LS LR AT RGO EYARITI BB
Bz A EE o

R AP RALT - DE YRR RS )

YA PIEE (EAE R -
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ER $ECUERCER A LB HBRE IR G EEETEL
REEHY - THEVRE AR ed 2R AaZ  HHEELA
Sz BHBEELERH BT HhHBERAEENEHALE
ZHREMGEHE T BRARENGREZER bt eEL AL
ET o TN TEHME,  RE205GLHAE - RismER - Z
HMA LT AP AREARE  EELERXRPRLET R EE
T ATALERRERGEAZ TR  AEEFEUTHR
@R — L FIHERHEL SRS UEEZ B 04T
—AEEMAR REXRGRARTLAHAZESE A 2L HARE
4y o

3AKEYRAERF

SEEHARIITH A AMRBRPMEZ R 2 WEL
W ET o FSRE2IGH FHAEZ bl o [RIEE2L1EZH
o JEEAZ A B R ES - NEREAN S %R
BB A ST R RE S - REE2MEZRT  HOEERY
BaMEGHE REETARERAEEXBEL D BEL MBI 4
P HRTHAE0EANEHZELE HECHUALES
A EBANIEN T B P AT R E R E
RN Sl

HECNEI SO EZ B WEHLHAETEF  RERS
EHAFAERZREEHREN  BAETHBEET HELEY
WE K B LA AR 2 B e DU o (R B 241452
o @ERZ ORI TEARLL  AERZTELK2H (T
H) WRBHTAEAE ORE AR AL H%25H Wk R

58 Art.21.4 of FSR.

o Art. 21.5 of FSR.
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BENFERFH - REBRENAE L HA0H I TEFHAIT 3 A
FoRAERBAEN  MEHHGEEISE  ORREER
BEIOEZ AR ZAERRENAMEERER S22 g4
A BB R R A B AT o

WA - R E2420 2K - BRAEEHE T AR ZHE
EHRRBEFRREART G2 WS L RHAT L2 HE - Bl
TEHABEEET ATHANERBEFRBANEX ATEY
SHENBEEZRGEF  QU4A L0 HBRE2GEMHE
& HO) KB DR THE LR P 2R ERRERAE ML
EE A G RBEFEEZATE BRAATHETARTZAZ -
HhEHERE  RECABLL  HECEFELTRALOEZH
B BEBRUERTALLERAREAENZYE  SEH
VO T 5 BT B AT WA AR o A ES S B I A R LA R TS
WHTEWIEE - BAEREBELN  BOARTFHREL

4. R TR

RILEBIEZHE  BEECRZRENATEF % - JEfER
DT R Z— () E R ENIER RS 2 AR AL kE 23k
F o OVREEAMEF A2 EEHAT  RORABEREIMEE
BOHRRGERE TR 2 BB BEEAEZhE - 1 E
ks R R B RN A 490 B P9 TR A o %1 &k 90 H 1Y
REE DEBBEITHELE

RE256HZHE  LLOEERTHELEEHZCARTHE
MAH TR EEEEES  RECARTUTHME  @QFEX

60 . 4 e A e et = e 3 oo S s o pEpimn
(FSRETILA[E D I F{',ﬁn%“ﬁ?d%;\ﬁéﬁ# ‘E‘ﬁfﬁl C fsﬂﬁﬂa::*Hl?i

EI BRI T S g s I R R HUE (no

objection decision) -
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HHLXBRAEe X LEEAREHRIRSETIBFZ2HK
WREE REAREZEXPTAIRE  O)FEEZAM K
HAERHPATHLRE > RZ /RN EMR RN FBRLE
B NERELXEMRELSZAMAETRAT

O AHLKERERFEPEEINEHEL 4RI E

BYGEBESN)  BAREETERG TN ARS8
BEHZ—  HECAHTEALERBERF PN EEEZEED
BREZRE FERTIHNERBLRBELEY 1580
AL AR SR B 4 B B 2 B BB HE 7 R o TIFSRAF 4R 2
ERBEFAR BRI AEBUIREES  AAELHLR
BRSSP ERFY o BT BT R R B R 8
Bz B R - [ b 4 S B R G HBURRE E TR B
R BT oL M B B B BUR R AT A R - b
W— AT R FHERL  TEBRFZRHERFTA (2
RAXE RS )

148 o B B 2

WA BRI E BB R PR e R A TR TEEAS
B 7 B BT 4R B R T B A SR 3 DL A K ok T A
R 2 F AR BRTT o B T T R T R AR A P R T o
FSRE27THM % - B/ EMBRELLETE  BY R BRENEH

61 . e [ s Ry
(AFSREV2MEHY(3)FI ST T 2 HEREA L V83 > (R ¢ (a) [T I 2T

2014/24/EUSEAR 5 1 22 RS S TR -2 512014/25/BUBER, 4 (2 P E
RGP~ 2 A S Al A 5 (b) ] 572014/23/EUBET,
§ CRFREIR ) [l A S 3 OG- © (o)W [ 972009/81/EC
SRR ) AR T BRZESY EY S [RTFEU 2T 346 (R #H2 5 1 - 2 (d)2)
2013/23/EU Bk 41 47 57 10(4)(a) 5 ~ 57 2014/23/EU B 47 5 579 () (a) [ §9 57
2014/25/EUBH 4 5720(1)(a) (5. HRAGAH - «
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WHAEFF LT # A (unduly advantageous) | {4 4%
R - B RN A N BRSO RN LA 2 W R A
oo FIBFS EABRE 2B A ER BB EHAZRETRE W H 2
W R EHE o RS ERRANNIENAE R ER
B i LL3E A o

2. E B2 PSS

ARETHIFZaERBETRT MO LS BB RRE -
FSRHABFRBET 2/ AR RDEN R EAL |
ERAZHEEIABBAZES (KERBE)  AEF#HES
WE—EPEE (FEEE) feEA£ANEB o KFSRE28.1
BE@QHZAE AAERBAEBEZNZAHELEERIAR
Q5B BN AHANEG ZRBE - ERANZLEH
A WKFSR# & % 87 #8 %3 (economic operator ) o f& BX 2 /A 3£
RBHASF2LIRE0XREBELELH 2 2E  RIEEMELA -
FACAEEFRAGAAAAZEE  AEENETS IRETR
MifE s BAESREERG I EELEELR %Y DHRARER
FRTRR BB o (RFSRE28IMGE KL ME - B - AELES
EHIHZMBAT  HERATRSENEEZ B ALK
JER (MEEHRT)  RAKRWSENHEEZE—$ =AY
THMEERRANA0EEK T > ARHIRA ARG X H AR
WRRT

2 Recital (40), FSR.
Art.2.1(10) of Directive 2014/24/EU: “‘economic operator’ means any natural or
legal person or public entity or group of such persons and/or entities, including any
temporary association of undertakings, which offers the execution of works and/or

a work, the supply of products or the provision of services on the market;”
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3AEBEYRRBEZENANEY

FSRE29. 162 45 - LM A B28MEZ R 20 - B RBNHE
12 Fr 22 T BF JE A 25 A 28 2 BT AT AN BL AR BE A A 3R AL B o B
HhEEEREG BRI T ERR PRI W AR T 2
Bh oo TENBIABARAZF A o H— i 0 RO U R JE R H A SO — R
B EERERAELFT  ELEABERTARER YT
o HERERART BN RN A AR ECEETHEGNRRE
(without undue delay ) o %% & # U 3| 3 &n RO 0 44 87 R 4T %
o ERECR BB BR AT R - 5 6 K3 B B BB
B BERAIOENEE - HREBRIZEE  #RE/EELR
5 AT A BRE (irregular tender ) 36 3 3R 37 1 M4 B4 48 4042

AMEGRTEBRELEEI)  THARC L EELE 2
BOIEAAWREIZRME  FEIEACTRBRERELE S
HURBEYBITZEENS DGR E 2 TR S5 A A R4 (E
1820%3 4 2 A H o

4LAERF

MAHREE TP 2 RBEEHAE S BRE L I H &%)
BB - M AR P R E 5 - B ILFSR % 30.245 4 Bl 41 5% %,
ZERAWNTEERBNER00NERNS BE - HEEHE HE
BHERIOH - R FRRAmHFRI0ERERENHAE - 47T
BREHE R EEER20E%

5. 83 77

REFRNAEWNERE  RECTUFEUTZREEEZ— D

64 Art. 29.4 of FSR.

®  Art. 29.5 of FSR.
6 Art. 30.2 and 30.5 of FSR.
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AEHBHMAERBEE  DZFAEREREA TS RRES
W R AR RAaRB AR AL NEY R E R
w v A BB B R - B S S R R R R DU AR R 2 A
o MECBEL RAELVRE BRI RRRE e RTE
BOEH ZEY . ROTRANEAERETHEREZNEHEE
tews - BABERHz ko

B ETR  EAERBNATEFETY  BAZBUGE
BRF - RAL  RYRERZFI  HBBFET LHEER
ERBENFAERF - ZHE T A RAZ A 0 B 68 S 2
B ARRE S REILIMRAR Bk W 30508 2 B B
Bk ARHEELTEE  —ERNAEETYRE RS £
FEREREMRE FHREHTERTRERF AR RELT
EELCE

EHRIELE LA FAZ ( most economically advantageous
tender ) = 4% jh A2 JF i+ 2 BT B ARAE B 201642 R o BB S 2
B HBE T ARV ERTRIASH  £8F LK
310 TF v s o B A BT E R R T - R BT A IR A B
BH BASEHMEEARECZRE T EHECERNAE
T2 o R 3120 1R th 25 0k S AE 4 8 S BT 2 R R B - B T
BRAEL KT B FAE L KERAZRE -

67
68
69
70
71
72
73

Art. 31.1 of FSR.
Art. 31.2 of FSR.
Art. 31.3 of FSR.
Art. 32.1 of FSR.
Art. 32.2 of FSR.
Art. 32.3 of FSR.
Art. 32.4 of FSR.
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6. T T BUT BR F AL R 4R 6 E R R R

AP ZERUERLEEZIRBAGE LT AT RE &S 2R
HE BHACERBEOREEAFL S EREGAHN AT eR
B RE AR v 2 B B A 4% o FULFSRE32. 7B 3, % - B R BT 3%
BEFZEZRA - BHELARAN > TRAEA - FERA - EH
LRBFRAKHRAHS BN RBREF ZBRE A RET o KARE
FrEAT o s B AR BE SR A2 Jr > T 45 12 PROR A A5 BT 1 AT ot
RRAZER  HBHEARLEZESE HERFTHEREF S REE
BB k2 M E

P~ 5 A

B R FSR 7 R K 34T /7 - FSR¥ 7 E O Al 2 ¥ K B
MRAMMER  FTEAFERBREHRREEAEZF L HAANK
BRI E 2 R -

FSREIT. Mk H % - $Z e /AR LEREXEH e E R
KERBHEE AL EGRF > BRERREREETIEE - T EENR
7 B A M R T R G R R B TR 2 ST R A R AT g
E17% 0 T E4& (fines) 3 &4 (periodic penalty payments) o
SmeWAEXETE THREBIALEXNZEXENEN —F &
XFEHEXEEZI%ZR e AEHNKGELZE-TFH
KT RHEBZOENEXW e N —EXFAEHAHEEH TS
BWzS% stHUMBREFRZOERE  EXHPIZTEMEX
ZEAREEEREEERNZH A o ERIEAGR S F A -
Zofkxg A EZ ERMEH R o

ot HASERBIEI A A RERFELAERZE
AN ELERERER  HAEETFRTHMLETH B —
EEFEMEEXETI%L S - T HBFREZHM - BHRLU
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TREMASEAEED N —FEERREEAEGOTFH LA
%z a4 HEHHERZE L RAREERARE EHEE
AEFTHBFREAL - o HHEARFZHAERBUFRBE
F2#E  FRERAMRARE -

B2~ BRBINEMARGRRIEIDEBRE P FEH

BN AR E TR LSRR T - ¥4 Y
HEFBLZ WA EREZRERATS s REEBRER  F
BT I R S B IR B - R R R R A A
Bz B8 Bl R EREIZHA  TETEAREET 2
BR - FAGABEBSY R TRESMEZEN - B2 RETH®
WATE  HBEAENT F# :

— ~ ShEI G E

RS ERB M ESCMIRE TR 2 P15
WANEESY R R EERMB IR R T RS
HRKAEBALEE (FAEEE) AUATRFRRINS
S (T3 R BB 2 I T X #  FSRICS 7 SCMh 5 o LU S
A R S R DL B B4 R R AL AR AT A %
BRTAZAMEG AR KRAARERINY  FZHLEH

74 Andrea Biondi, Michael Bowsher, Christopher Yukins, Luca Rubini & Gabriele

Carovano, Guest Post: The EU Gives Foreign Subsidies Its Best Shot: One Take on
White Paper on Levelling the Playing Field as Regards Foreign Subsidies,
available at https://ielp.worldtradelaw.net/2020/10/guest-post-the-eu-gives-
foreign-subsidies-its-best-shot-one-take-on-white-paper-on-levelling-the-pla.html
(last visited: 2020.12.23).
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BR CHEBRMETH Lz EH R  HEHEZEETAHLET
B MAATEZTARTTHENBUTE R ERTHMBELH
BrEFY c ez BAEENELRMATHBEBFH ZBHE - RE
WREBFRAE "IHE ) RBRN ML BG4 o h— 1Rk
RRE T oMMl Lz BE - EF R L HESCME 2 24
BT E o EXLARAEEE L EHRHTRELRMA -

Pl EE =Rz EEEXFANTALUEATHZERE D ER
ZEEABNT AR EEHBEMEETHTAR T HELER
e AEEERBEAT  EOERSEANRMBEZ FEAAETN
B FhH_-_FHELAAANLEEELZFN - KSCMIp 2 2
B BEREERNTNBTATN LR ZTAT — R EEENREE
REEEEITERBA AL  LARAE EBRARAEL
BRERLBATB AR ZEY  TAEARZITARG LT G
&SCM¥h 2 Tz 4 - BN ZUERATHESZED - FTEH
HRTFHEA o (BB DU B B EAT R E - FreE oh ¥] 57 B R BUR
ZATARAKEZRY  FZEBRER B S L4 35 8% A B
AEWNTFAGZHERH BB - THBERBRZALTHEITA
TR E EBAER TR R AR Z TN e W ERE R
R THEINEFERARNEN  HEHATAT ZH % E
O 3EMHALER E N 8 2 MR8

HEKR - KFSRE3IGHIBEHBEZZRZAT BEREZTER
Bk e R GABNERGEXT B TREGTEENARKZ
"HEEME RENBXFZEFE Be 2 S BEMEERTEE
WA TEHOGHEBRBEZEL TENESHBERELETHEK
JE BT S 2 1RO - T A B (indirect subsidies ) Al 2 B JF A B
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Tz HE EFTHRBAEZIER B ZRHENHRTA
BELREETAZRE  TEAATHBEERZ THEAESE
HRE TR 52 EH o RIEGATTE VI3 B SCMH = 4 1014
ZHE O PERMREZRFETEEETHAERE T 280
B oHATHEEAB I EEN  FAREBEZERAE - AT
EHBREZER  ERFAHRZ THRES D R ESEABTH
B MBURLT LREXWRBREET £ VA REHE TR
¥# 4L SCM¥ sk LM ERREZH A - EEWTOE il #
Bl T ER A T A% % %7 (pass-through analysis) | 5|
TS E R A o
ETIERBKEIV, - ATHEMERBAL T RAE
HHEBA B ETHEE THRAME OEME £ AR
" EAGATT & VI3MEME 237 st B 2 ] # (directly or indirectly )
LTESHBWSENEHTER  ELEREREL R E
% {2k FE (passthrough) B FHEERL E 2l - WTRRD
TARBETEREE T2 ERELRENE 2 BEE F5 3|
FHEEMER L A RBEANRTHEER 2 BB AR, &
TEF - FHMEFNARE - LETERATRE R LR RARE
EHFZAEETCETFRITHRAMES I LB TMN - &
ERYSCM Z 2 H 2 - LM IR N R o m k7 4n
EEBREEHEEY AR TG EENE THEZNERTY
W LA RNMREF BT AR A WL B
B EHEF AW RBERFEZE  HAMBRBRATURRL

S Appellate Body Report, United States — Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada, § 141, WT/DS257/AB/R
(adopted on February 17, 2004).
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183 DA B B T o

HFSRAE3. e fin 7 B % P74 7 v B B0 40 B v - S0 P 3
B JE A (T | B 36 BAEATAZE c ARG HEFHTBZATF - G E
B REREAEARBEN 2 EAT  ZEATEE L —B I F
%o BBEEMZXAHBAEREENZHGELE  UHBEE
BN TSP RTHER2ER R BB B LW
BB 2 AT T LA EM AL EFSRIMAZF -
—EAEZHNERES  ESERARBER RSN e EA
BREH EXCERATBZ 2 A BBBETADRE T 2
EHESEHB BRI B R EBHGELLH A H
Wik LA ET BB M — BB R T 58 EE Y
b B EE

bk - BEAFSREAMBMEL Rl E % - FREABHES
Wz ht HAMELET@RMWIOR A2 ¥ % 44 R
Bl KBRS ERGALHM A FRRES BT HER
B T EBESE AR TREGLE
() PR TS A 58 E R 8 2 R 28

HUESZECRBEAET N ERB A E - BRI ER
B EHBE TR E R — R Y BEUE RO B T ERAE
EWRIEEE  Fln AR REO I H BB E DRI EREE
WERWERTIARETEEY AR EEE—F BB LA
BB N R R A o TR R EEA RS T
HUEWEREE - BEZHA W AHEEE—F - EEI970F R -

European Commission, supra note 5, para 2.2.

Biondi, Bowsher, Yukins, Rubini & Carovano, supra note 74.
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BHLSEHEHERBETTT TENEEER : $—  EHERA
TAI AN - TR T B AR - E ANk
jr‘jii@)gzii BT HENEME T At F o ST RN
TR TEREERN R 2 KB ( non-economic public
mﬁmMW>zﬁﬁLk BlanFHAE R A M B 2 XA E R - TWEAE
AR mGFEREO AT RBEREAERETE  F=  MBRKHHL
B A A BEERAABRITAY2EMANETE  EFR LA
FRETRM o B - RIELH M - FHE B HAH
FAE LT REM - F R R A DT A 0 RO E B 45 AT
2R WEEHEOHEREO SRR T AR LML o
o fth B8R o B R DA T S i 2 T A R R AT U o
WWTOZ Fsml ik EPIFBE - B G H B FE R
TEFEMAT R T HTHEENHERLE - ESCMI E T - AFF
WIOg BN EREZXAHMBAERNETmTE - LERITF
TR ET ARG - AABEOERZ TR - AUH O
i 7 % 5 %8 ('market benchmark ) 7t | k@ﬁfﬁ%m% ZHA @ - B
DEBRAETATOAEERNETHE ETHEZAET - ik o ER
WZWHBLILR A E BB EE - BAE OB WHIIL KT H
FEeETEHEEME - A SCMipp 2T EXRNEEHE EW
WEEMN  ME—FBHENTEEE - BERLBRAT - UdH
BEMTHEEEALLENETERIE  AEEZATHELEERR
HERERME CEHPREANTEESRERYE T HLEE
MEREN ZEEEFEF  THERT TR EXEEE - BB

8 Warren F. Shwartz & Eugene W. Harper, The Regulation of Subsidies Affecting

International Trade, 70(5) MICH. LAW REV. 831, 833-34 (1972).
WTO Panel Report, Japan — Countervailing Duties on Dynamic Random Access
Memories from Korea, 4 7.275, WT/DS336/R (adopted on December 17, 2007).

79

—402—



——=%+=A BX S dm ol PR T g S B AR BE LB AT 47

SCM 52 4 14(d) F 1€ B SC#L 52 JE DL3E 9 (B 45 1F 2 (B 45 2 & - it
B H M E A ROTE A (SRR A B BUE A B —
B HhEAFL RS

T RIKIVE | 0 ERBEIEAR  EELEER
T A EASER L EERESE  HARITAAY &
Wl HEN - BN TS ESN T E A FARE LR Y
BER o TEHTHRBTE P LRAEERE— SR
fic e SCM ¥y 2 % 14(d) e i 2 T 35 (B A 2 th B v - LW R FE
TE W OB B /S \ (government intervention ) & % & 1 iR
FOMEMPT T & E £ 0B dh (price distortion) - 33 N A A
AEABFANELEZENESZETHRE (market-
determined) M A fEAH B AL EFZHF 52 sk x o |
W TR T AR AR R O B 2 OB A T B
35 9ME 2 b B S BR A T B Y T 4 b R A T
WE A 2R o B0k - TR S A B M T R R
EMHEAGER TR ESETRRI N ARG B TEER -

80 Art.14 (d) of SCM Agreement: “the provision of goods or services or purchase of

goods by a government shall not be considered as conferring a benefit unless the
provision is made for less than adequate remuneration, or the purchase is made for
more than adequate remuneration. The adequacy of remuneration shall be
determined in relation to prevailing market conditions for the good or service in
question in the country of provision or purchase (including price, quality,
availability, marketability, transportation and other conditions of purchase or
sale).”

81 Appellate Body Report, supra note 75, 9 100.

2
8 Appellate Body Report, United States — Countervailing Duty Measures on Certain
Products from China, Recourse to Article 21.5 of the DSU by China (US-

CVD(China)(21.5)), § 5.141, WT/DS437/AB/RW (adopted on August 15, 2019).
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WWTOE |+ Fr L~ W3 B A - 15 & LU FF A\ &
AT R AT HESAZEEE T LES S HARRNN
NATS - TIEW S EEHRZEBBNRE - TELEABHMNAT
AREEABAR S MEEWTHEEZABRMTAYEIAY
B A o B AR AT & 1 AT 53 2 2B B & - BT AR B
T8 R OHE R AR T35 2 AT BB £ 5 & o m%wﬁamwmﬂm
# R AFENTEEY  REWES - KI5 —HEE S NBTE
CHENEITLE  EHRAE  DALRERTEMAELERET
Fo o RN ARBE TR ZITAY AR T AER A
W HRZ BT P RMAY CRBRTABEL AT H T H
( distorting markets ) 2 4T %54 4 77 3% (regulating markets ) Z 4T
B MAENEB AT BT LERFEMENNERLTIH
BAHLATAY -

Wbz BRYETHZAT AT T ARl W WTARE
AWBEFEZTA P ERSTHIEELWATE  FITEF
BHBRBEEHEEARSE  BRACVENTHERE  COHEHE
BRATIBME TS WMl BT A o BT LT 530 i R
BoBRRRAHTEYEZRE  TURPE—ERITENEES
Bi o B0k - FSREPEEH VLB Z 8 - 808 R 35 4k % [ & 2
EHEEWETHYNE B —HEEEE AL LR T AT
MERNREM  ZENFEZTEIN T ExETLE 5T
BEBRTAREMURE BRI L ERTET BT
AT | B o

3 Lang, supra note 39, at 694.
4 Id. at 695.
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o~ BB SHET TS MR I R A T

FSRER T $1Z & M R BT 2 B £ BN NHE 1 8 F 4 ix
o EEERABEZMR - B BB E L BSCMEf &
FRUGAREE B EER G RERTIEA ST RS T
o WA ARG BB T TR o . E S E BT I H
FrR B BB - DR Tl E A W ARG AT -
TEEAR KB T ok etk o R B E R - & AR E e (7H
FIE AR 3R T S 4042 - IRk R S E R o Bk - B
HHNEREAZYERE  FHARRKRZ WA EHER - &
BEN A FSREBEMEL2LBERBEHE - Hibs HEEA—
EENFHZEREE  SRARKEE N BB MR L L
TAEATHRAS o FHIAREZHRTAETA o

HK BAFSRZABEME AT PHOEM A B BEYE
REATHIWEETHE  EEBARRENEH BB T HET
FTHNERBLLE  ARLESENEE AL T ATH LN
froflin  EERAMBERENANT (EHEEREEAH X
H) o REEARAREERBENTANES  BETBHHEES
GSREBEARN EW o BEEETH L BN - B BB
TR BT RGBT - BA—F LM EL - B EME 2
AEGTS  HASEH2EBXAREZRHL - ALK
MTH AR flinfiBEZTRSE  HEHE T LA RTRHA
T OTHELBEEABBNEL LR - BE  EEHEBHRATAH
Mo R E  HAXLER R ERB AR B LA o B LK)
B MO BRSO T R P LA %A 4 B B P e >

%0 I RO SR ¢ O R © B R

FFFJ@E’?TFMi » 615 18 > F131 > 2022%F 3] -
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EATHERRENRNTLER A o B HNFTH I BB
B2 EHRERZTAS  BRE—FEHELZRALE
B EHRBE RN ERE T TR 285

=~ BURTREE SN Rl A A TR

MHHAEHBITAL)EREZEE  HAERARBER
PEENEAMECE  ARERSEATLE - HEEALL—H
AEUHNEMAAHSHRIAE  HALERFRBRFT S
W SR ERAERF - &85 K HAGPAK A B & B
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8 Jan Blockx, the proposal for an EU Regulation on foreign subsidies distorting the

internal market: how will it impact corporate mergers and acquisitions? (October 5,
2021), available at SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract _id=393
6624 (last visited: 2023.11.07).

87 Guidance on the participation of third country bidders and goods in the EU
procurement market Communication from the Commission, C (2019) 5494 final;
FRETH > 5T B T RIS R [l 0 T VPR R 27
FI115-137 » 2017+ 9] o

88 Albert Sanchez-Graells, Short Comment on the Proposed Regulation on Foreign

Subsidies distorting the internal market, as it relates to procurement, available at
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feedback (last visited: 2022.05.25).

Ondrej Blazo, A New Regime on Protection of Public Procurement Against Foreign
Subsidies Distorting the Internal Market: Mighty Paladin or Giant on the Feet of
Glay?, 21(2) INTERNATIONAL AND COMPARATIVE LAW REVIEW 138, 144-45 (2021).
Id. at 147-48.

89

90

-407-



52 BLKiEEEH ¥—tAa

VAEAE - RSB TR TR NIRRT - R — F R AT
2R BEBVREL T E L B
OB R EIEIE 2 BB SRS

DR RAEAR RS SEEREBE NS
HOOME 2RI o RIBEAN LR BE S FOOURT LT - HR
MRRFT I 2 AT BB - M RA T E R B R A
BEHMBEAREARE METEORTHEAZ BN TS
BEMEER Y — HARYREREIEN RS L%
RHRERELE: 2RBEEEREZRE R EBFRBERRF
PREETHRIEEREIRE BRI e
FEEZRE  NERBRAD AWMU ES  TETHREEEN
Wkt ke % o MR T M R AR R R B B M AT A
FRZEED ok AR EEEY R ELRERE - 4T
HEBRRHZIME Bk AEERERHLABRRN G %
AR B M TSR B AR (A TR 1 A B A L R I B A O B
B E107HR 2 e BAEBTURTE 2 EY - AT Bk

91
92
93
94

Fratelli Costanzo v. Comune di Milano, C-130/88, EU:C:1989:256.

Impresa Lombardini, C-285/99, EU:C:2001:640, para. 67.

CHRISTORPHER Bovis, THE LAW OF EU PUBLIC PROCUREMENT 231 (2015).

Art. 69.4 of Directive on Public Procurement (Directive 2014/24/EU): “Where a
contracting authority establishes that a tender is abnormally low because the
tenderer has obtained State aid, the tender may be rejected on that ground alone
only after consultation with the tenderer where the latter is unable to prove, within
a sufficient time limit fixed by the contracting authority, that the aid in question
was compatible with the internal market within the meaning of Article 107 TFEU.
Where the contracting authority rejects a tender in those circumstances, it shall

inform the Commission thereof.”
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MULLER, supra note 31, at 73.

WTO Panel Report, United States — Definitive Anti-Dumping and Countervailing
Duties on Certain Products from China, § 8.67, WT/DS379/R (adopted on March
25,2011).
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Art. 32.1 of SCM Agreement: “No specific action against a subsidy of another
Member can be taken except in accordance with the provisions of GATT 1994, as
interpreted by this Agreement.”

00 Thorsten Kidseberg & Sophie Gappa, Systems Competition- China’s Challenge to
the Competition Order: Do We Need New Rules to Protect a Level Playing Field
for Competition with Firms from non-European Union Countries?, REPORTER 16-2
CLI 175 (2020).
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An Analysis on the EU Regulation
on Foreign Subsidies Distorting the
Internal Market

Nan-Hsun Chang’
Abstract

Subsidies perceived as instruments of governments to spur
industrialization and innovation and create economic growth in target
sectors were predominantly provided only to the domestic producers,
and there is no reason to confer the same benefits to foreign companies
in other countries. However, accompanying the development of
globalization and the growth of the global value chain, the function of
subsidies has broken out of the limitation of supporting domestic
industries as usual. Governments may transfer financial support to the
subsidiaries and enhance their competitiveness in foreign markets, by
providing low-priced products, services, or preferential loans through
the state-owned enterprises. Regardless of the forms, subsidies provided
by foreign governments may confer benefits to their overseas
subsidiaries and use the low-cost advantages to exclude competitors in
the markets of the host countries, which will impair the environment of

competition in the countries’ markets. Through these unfair commercial
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activities, subsidized enterprises also can strategically acquire important
foreign enterprises and assets at higher prices in foreign markets, or
participate in  government procurement involving important
infrastructures at an abnormally lower price. Although there are
generally competition regulations, anti-subsidy laws, government
procurement laws, and foreign investment review mechanisms at the
domestic level, the problems caused by foreign subsidies still can’t be
adequately addressed. On 28 November 2022, the Council of the
European Union and the European Parliament adopted the Regulation
on foreign subsidies distorting the internal market (FSR). To deal with
the distortive effects caused by foreign subsidies in the Single Market,
the FSR delivers the concepts of foreign subsidies, and market
distortions, and establishes a general procedure of an investigation
initiated by the Commission ex officio to find out the subsides at first.
Secondly, it categorizes the other two models of foreign subsidies
according to the different commercial activities, including the
acquisition and government procurement, and provides the special
review procedures separately. For the investigations, the FSR imposes
the obligations of pre-notification on the participants in the cases of
merger or government procurement and requires them to provide
information about the amount of the subsidies they received from the
third countries. The FSR also authorizes the Commission to initiate
preliminary and in-depth investigations, find out the existence of the
distortive foreign subsidies, and make decisions about the calibrated
redressive measures to alleviate the negative effects caused by the

foreign subsidies. This article attempts to analyze the initiation, the
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contents, the arguments, and the related issues raised by the FSR,

including the consistency with the WTO Agreement.

Keywords: Foreign Subsidies, Regulation on Foreign Subsidies Distorting
the Internal Market, SCM Agreement, Market Distortion,
Transnational Subsidies
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