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EHRABEEE  ETFLIETAEAMABE B AEREN
HE mEHABHITAZRESS  HHABTHMEEARE
HoOAREHREWAREE  BEWAETA CERERLE
o EHZEHR

MR HTHA SN ER DU EE R BTN - St
FHAT AT ¥ LMWK B4 (punitive damages ) # - 3 F7
AR RONMETE G S AW B o BUE A B
BARY FEALAPERYE  EFXGERBERTREETAE
ZREAE WENBAEETS  EAEH MR AEER
ANBEEENYET FARYIBEEABRZEG M -
WAEBR S TEAEE  MAZBE TR EE SRR R
ZHEBER  TEAEEL2FABAFEHLY  BEABMHERZEK
BEABER  THAINEG HAMARBEZE AT 2
AR EEEENEHT TR mEmRalREessyE°

TR o RRETT Rk 0 H10 0 2009E7H -

TR BERE - H7-8 2017431 -

[EIFIEE - H1~4-5

B T 2 A of B A B R Bl A R U ET R R A 100k - b S ER ER
7 » £Jeom In Lee, A Critical Study on the Punitive Damages under the Korean
Legal System, 74 DONG-A L. REV. 43 (2017).

David G. Owen, 4 Punitive Damages Overview: Functions, Problems and Reform,

1
2
3
4
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BUMMEEL ) CAANRARBEESINE  AFERF LB
B NEMHERE L BRBE N ERE I RERE T RAE
THEEHEBERAEZRE AR ZERARRENE TR
X NEREBEEZNNENEE  BRRARBENLLEEA
BERWEBEFE HELHRBHEFEREERF (due process of
law) Z 5t E° - HEHBERGARREERREEBEE LR LT85
BAGRTT  BAREREZEETEMPLN TAREHI
RA—BHEETHERTERNEALE  FRANELRATEY
LB ERERE KA X AT ERRLRE  EFAER
WSERT - T 81k o

BAEETAETHEEEENEN  REMNEETS  HE
TEANNEE  ARBEHHENEN  N¥EBRSTATRLRE
|

BE > AHERANBRECEREERERFRASHAE - 25

39 VILL. L. REV. 363, 370-73 (1994).
See Id, at 388.

TR - [FEE2 > HA40L -
RANAE - @DUT 255 -
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HF M A WAL &% ( cost-internalization ) & | 25 4 & % ( gain-
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ZER EHREHMAEREY  PEREZERRPERTK
% EBURLEE  FAIEFRZGRE MBS R
BERAR MEANAT LFZ2E8HMEEE - AUTHRZ
FREAUERBWY  REALERE FETHIELES AT
BRUHEBAHTRET SIS QU FER AR RNERE TR
% HAMRABT S -

WAL R T RETHHE  BRAREYNBRERLZN  £2E
ZHRNSBREEZATANE  PRUTRETERTARAR
BAAYVEZNRE GUBBRHBEREBEERI - BHTH
MEEANEARFNTAETATREE B LEM RS

BN E R 4HEBOE R LR TR A A {Ei% (cost internalization) PR A
wiHPRZE (gain-elimination) Z &% » 2MIEH - seESTMERE > BIIZHIE
REEREZET - 1] > H25-66 » 199847 F o H ot plo A (L% Ky Polinsky Al
ShavellFr# 1 - Hat 575 (4R B IR IH E o L UASE S Ay 1% - DUKRERFr
HELENBEMEHRE  BEHTEATEAT  AURRE - U - OZE
Srafiat o EF Hylton¥ it ERASHEITRECEF - EalfT A ABTERAT A 23/
RRAR - R FESR AU 22 08 BRo% - BB EBHRN AT R AR E AT BT IBEL
B A 4 o

Theodore Eisenberg & Christoph Engel, Assuring Civil Damages Adequately
Deter: A Public Good Experiment, 11(2) J. EMPIRICAL LEGAL STUD. 301 (2014).
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ORAENEEEE R

KEEARHN BT AR NTEG R B W - R ATE
MEBEZ— HPREALBEZERNEARSE - BT L REY
AT EM BTN TE W EEH L2 (Code of
Hammurabi ) # B 1 34 8k 67 B 4% - 3t (7 0% L7 04 o 0 5
BEERE ERBAEANEARBEEAHN AR ERFHAL
R o %.&Fﬁ:ﬁ/\\*tﬂ;ﬁﬂ'\JHuckle v. Money f1 Wilkes v. Wood
WEF o ER MR TR B4 (exemplary damages) - ¥ [F %

EAREBHBETRANSBEERED R TEERMHE
TREEEBREARL  WEEGIERTE - UH RN EMN
BRWBERE ) Al ERMARBEEAEREY TNLEARE
/E\-f‘%&u HEEEEWES - A Eﬁ@““b/\ﬂﬂﬁﬁ’JGenay v. Norris
%2 Pl R —£H— 4 #Coryell v. Colbaugh% & - [ % [8 1% 1 #|

' R B34

22 See Owen, supra note 5, at 363.

2 James B. Sales & Kenneth B. Cole, Jr., Punitive Damages: A Relic That Has
Outlived Its Origins, 37 VAND. L. REV. 1117, 1117-72 (1984). ( SC$2 K & K
2 B8 ZE ] FyHuckle v. Money, 95 Eng. Rep. 768 (C.P.1763) » [EIFEIRH HZE
Wilkes v. Wood ) -

24 Wilkes v. Wood, 98 Eng. Rep. 489 (K. B. 1763) “... . a jury have it in their power
to give damages for more than the injury received. Damages are designed not only
as a satisfaction to the injured person, but likewise as a punishment to the guilty, to
deter from any such proceeding for the future, and as a proof of the detestation of
the jury to the action itself.”

2 Barbara J. Shander, Punitive Damages — Addressing the Constitutionality of
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A RE MR AR R S ERREEEN AR AR
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W EEHEMEAAREYT  HPHEFHTMALRY  ARER
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AHRMEAWEET AT AMERNEE - 2005 M0 F 8w
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B AYTER THE LWEREERE - 0587 nhl
TEEEEEL N BRI R —EAET S - hESEET
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%E%’ﬁ%%TﬁWK%ﬁ%’%%WMﬁ%’Jﬁ“ s 5
BB DR R RENN TS A BERBEERE  BEHR
ITEAREMTRMEEMATEZ A o Bk - #4845 Em
W2 BT A ATH T A E A W8 AN TR

Punitive Damages in the Third Circuit, 39 VILL. L. REV. 1105, 1105-33 (1994). #%
SR TR RY)  BUR SR AR - eI S 5 R S R A E
PEREE -

PRRE - EEVA L2 EETERESHE - 5 RERRFEABEERE |
268 - 20084E6 H - LU AR H B ITIBISEE IR TR > REF S5 EHY
(SRR ARG RAVIRE -

David G. Owen, Punitive Damages in Products Liability Litigation, 74 MICH L.
REV. 1257, 1277-99 (1976).

See id. at 1277-80.

See id. at 1282-84.

26

27

28

29
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Btz EEM M55 sk AL A Bk o 8 8 B R 2 B R
FLEREZATHH - T8 ABETLR R -
OSSR 2 5T

MR ALBEZEN  BAXRIHESE_HEN L2 H
B ATTHEZWITATD  EREBAKE- : £— REASL
BEARBEEABE TERALATHER - THAH, REEAE
FoOMBAMRELAERNEZ RS TREREHENLL &
BEmREHERE  FREANEELEFEEZAEY: BH
AEAMEESEFTEW BN TR TARERA KRR
BHERAE SR EETAHARNEE  FERELSERRGER
( Double Jeopardy Clause) - ## FH w2 EETZERLTHR
B RETAEHBEBE TR TR LH AT EREES
LB R RERFE AL EUFH AR 2T LEE S
HAR R EREERT - EXRATHERR SRS

30 Richard C. Ausness, Retribution and Deterrence: The Role of Punitive Damages in

Products Liability Litigation, 74 Ky. L.J. 1, 74 (1985).

31 See Sales & Cole, supra note 23.

%2 s o FRE26 + E283-284 -

3 Malcolm E. Wheeler, The Constitutional Case for Reforming Punitive Damages
Procedures, 69 VA. L. REV. 269, 322-51 (1983).
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BAMANBUARLEAAZEERARE  EHREEELT
T TE B S M B R - % BB R B A R IR i E 4 1
SR EH R Bl EEANYIETHFRE RN RE &
HEREA R B ARB N T AR ERR®R - P 2HE
MAERDLETHE  BEGEBARBEEEEAZ R - B
S EREERENEE RSB REE RS EE

34
35
36

State v. Halper, 490 U.S. 435 (1989).

Browning-Ferris Industries v. Kelco Disposal, 492 U.S. 257 (1989).

Robert D. Cooter, Economic Analysis of Punitive Damages, 56 S. CAL. L. REv. 79,
79-80 (1982-1983).

1d

HAYE @ -

37
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Flz B B HmALEER B BAMNE R - TR
TMEETHEEZREEN  SRBWITERAELE Y xBHY -
Ak o TR M AR B AR b TR L Sh B A A R A E M 2
Pl RS R R AT A — R E R Ay
& 354 J7 A ( preponderance of the evidence ) 40, B AHFHRNE E
NGk EEEERAAREENEH - ST RAR -

BTMBAMIE:  PELEALBARHRYLAZTER
A% B B K MRS 4 R Y B T SC O IR B R
B HEHAEN R HBANEE4T E M SRR AR
TR 2 T M e i WA R T — AR P T R 2R A A
B  BAGARBEELAHATES  HHBREEAER
HEEFFUGEBELEZHA  FREDFRENRALEYS

39 Benjamin J. McMichael & W. Kip Viscusi, Taming Blockbuster Punitive Damage

Awards, 2019 U. ILL. L. REV. 171, 187 (2019). (5% 32t 4l 25 ) B i 12 & Mz (B
FY 5 7 R 1S R AH ] B & 7 H4e E AV B PR B0 A% 8 DAK3E FH 22 Bl
Gh o EETREA P S o BN - BRHERHLZE N AR T S 1 P 1 B A A M R R AV B
B RAEHEE LT 5 DR LR 4R 2R &R P 2 A SR RS E EIR - S A E R
WEeZ =R T HEET DS E R bR E RN E - BSE
MM ERR B i+ B E T BUE M I E e 0 =% » TRDAR & Ry e 5 AR
HfT RN EHE - BRANY R —HEFZTEUEMMEESERE A AR R > DI
See id. at 188. [ Z X FEFIFAIE A INFE "HEMS AERIEE |
(clear and convincing evidence) - DL FRIZEFUZ INE R E S T HPER & 55
23], (prove beyond a reasonable doubt) - 75 {% bl T A STHHERS f 1y 41
Hoe ]

See id. at 188 (citing e.g., NJ. STAT. ANN. § 2A:15-5.13(a) (West 2018) (... Any

actions involving punitive damages shall, if requested by any defendant, be

40

41

conducted in a bifurcated trial.))
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% Bl &% & ¥ P2 & K #£ Pacific Mutual Life Insurance v. Haslip%

(T "Haslipx , ) BAKAMLBEHEL " & FNR
(reasonableness ) F 258 - R E - ML T & WM AT A8 TR
fr Am 42 &) #1889 B K B 42 , BF ( confined to deterrence and
retribution, the state policy concerns sought to be advanced. ) 42 e |
B & - BRI R Ry BBk E o AL E RN FT BT B AT A
Z E# o T E - TRk R R AR A Haslip E aﬂ‘l‘liﬂ‘l‘l%
B ok 8 T e (R ) B BT IR R 1 BRRE A A M B (R A
EREEEERT - Jtﬂﬁﬁ FALEHETAERENEHET \JVF'J
AEEAEENAET - HI TS EE T AN T R
B4 o 1% % Bl % 5 3% Bt X R TXO Production Corp. v. All Resources
Comp%F « RAMEWT AT RERMWA T HRFRALR
FEHEMTEZEL > T T M2 B TR o B o844

’EPW\%ﬁ%%%ﬁﬁfbﬁﬁﬁﬁ%@fﬁa - Nl &
RHI S ERAT A R AR E B T B OV A
PE4E 2 B MRl (B

2RFAMEFEZEE "RRER L LR
(EREERALARNEAT  BETBEEHRESTHEHE

42
43

Pac. Mut. Life Ins. Co. v. Haslip, 499 US 40 (1991).
Id. at 1, 19.(... fixing of punitive damages may invite extreme results that jar one’s

constitutional sensibilities)
44

45
46
47

(draw a mathematical bright line).

TXO Production Corp. v. Alliance Resources, 509 U.S. 496.
1d.

1d.
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Z TAEM ) R AENEELLE - £ EBMW of North America,
Inc. v. Gore% 4% ( /% Gore%k , ) ~ H#%GH THE - EAETF
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(the disparity between the harm caused by the defendant and the
punitive damages award) ; $= > FEEEBEEHFAEENREE
HHy £ 2 (difference between [the punitive damages award] and the
civil penalties authorized or imposed in comparable cases ) *° » [z #
EREFRETANEBRRE S HREWHAETEAAEERE L
4R 2k A K 50065 iy 4 5 bk B (SR M B my L ) - AR
KENERBHHE o

BE R Gore X W 7 & B Haslip £ iy " 7~ Jl& &1 ) 0] 74 B 22 L B
MIER ik - JAT & Bl R & vk FE 4% XA State Farm v. Campbell £ # - F
WAL E B (2 B - B n S Gore EAH [ ty & sk L] - BU R &
Sz AEMEREENEER T R L E LR AR FRERERE
REREBHERRSZ MRS LR EmEBEE ERA - AlE
BRAT BB A RN B R ARE N EREAEY REEEE
BURKEMBBEREErR - b FULT oy &5 5 E ol 7 15 DA
B ER—RET EFRmEERBEAGIEEHELRE > R
PHEERTHUERIE SR EM T E R LN ERETHET
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48
49

BMW of North America, Inc. v. Gore, 517 U.S. 581.
Id. at 575.
0 State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 425.
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52

SEASCRE ~ THZER -

See McMichael & Viscusi, supra note 39, at 187. “fN[&] B.fi# . Theodore Eisenberg
& Michael Heise, Judge-Jury Difference in Punitive Damages Awards: Who
Listens to the Supreme Court?, 8 J. EMPIRICAL L. STUD. 325, 346-52 (2011).
ST - TEEEMARBEEN RS - B PIEREERET] - 68 - H52-55 -
59-60 » 200241 7 5 E30F  IAEBHEAZEEBEPKE— LA TENZEE - F
BEIEERB BP0 0 HERBEMSE - 1981 - H81-91 » 200843 -
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&0 Nl S AR RHEE Tl & i B 88 2 Spearman I 53 Bt

15 18 #=EE | Spearman’s r 95% ClI P-value
R piE i 288 —0.155 —0.269 - -0.037 0.008
B X HEA | 288 -0.134  [-0.249 - -0.015 0.023

.. | EEE 288 -0.265 -0.373 - -0.151 4.934E-6
MR #S R 288 —-0.401 —0.496 - —0.296| 1.475E-12
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B MEFWHE-HSLENEE EBEQTTRNERER %
PREBERHET BT HBRLEBRMT EMNAAREH -

Rz AREAHNREEEEZTA  RASE LAAREBEZER
BoHA EHUBHEEETA  ERWEMEREHESTREAE
Bz EFL ZECHABEANAREBEEERN LR ELH
AE - MARAKESEREE - A HARTEEHEZERE - o

-209-



54 BREEFH F—t=2

R REWNEN - LTFERBEW TRAABIT NG, - HH
ERRRTEHBEWTR  TRAELER LM ER L Ry
FH REEASHERANNEE  MAGRE—BEBRLIR
SOBUAE IR - R A R BRSO E A B B
F o TRAR A T E W A SEGE A F M B I - T % Gore % o State
Farm% #% - HA MR E 8 - 87 7 T4 28 (8 A g2
I o BT RS A AT B LIRS T A
W s Ve A AT TR AT o (0 A4 AT R A ST B E TR A
R E X

Eobk - SEFBR b E R BRI MR ERE AR
MEANBEERENIER W E Rz —  FRAERERMEL -
ARRZBBINEE - KRB H O REE SRR WES -
BEIARENENRE TREEEEER NREFEERTR
BAAFAERRERLESBRETATHITR  EBLFT
FEEE REARBEEZ ERREE AN S RET EHENEE
FHE MENHALGERREZ A  LBE LR LES %
HZ - flin®kBEHUREEES  EH WERE  ZHEEHBE
YEELEEE L MERMEHE TR T R AT
EF  BUREEHHENLE BHBEEETRUELS -
o HEEEAREERSABTEARBESENEEL  REE
W MBRAT APTERB IR E - Sk B O L SR B 4 2R AT
AR ERNTREE™ REEEEBRUEE  wERT W
MR AANEES PR ER BT L AELKRER
s ks TURRRABMEAEOER AR AREEN TR
gL REZE AT WAFEEMERKREEHER  #iT

114 State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 425.
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15 #Robert D. Cooter, William M. Landes & Richard A. Posnerfff F5E » sFEAIA ST
FiHES - VO -
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FHILEEFEIOE— Mk TN EBHETENZATA &
RHEBTERREELNRE  ERGERTALERT I 268
o REBEZE
HABERFELRE LAHRLEE  BAFE BT HWER
b MU EBREL AR Z R URBREAREABBNE R - £
BEBMOAANETRASEAL R EHNNFEHIBR - #REF S
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BETHw RECELEZ2BAZLHMNAHBARE TR
EHEFRE S EERFSRERA - 3R RE £ 5T TR
R2ORTESREEERAS T REBHE > SFEFTRE - AR
RERNARERRLF - ARRBFROCANREBT AR ETHEM
MAETET B8 AT EBEFTORETHRR > RETH L1HE
BRSO T REA R A ENERTRERETE > ALE

-213-



58 EK kG H—t=4M

FRE AR AUBMATS  EEWFEARTREREEM
& BEAEBATRAML  EEHRBEREERFEHRETEAT
B BEANE HRBARETS HAAKIARBHEROTIENLET
R TR REI G LR AE e B BARETS - LRER
SHRAHAZBNCET B RGN TERE  UEAESEE
BERGOHT  BETARERBMHOE LS - LEF KR
REEHE > MERGLENFEPEEEE - IV FA T H
Rz RREEABOTETANERFTRET > HRTH
HEERFEEANZATHERIE - AR AFERASBRBERHHEAM
ELZEHERTAHBENEGER > R EE R NRERET
RETHEANNBEE  FAREEMRE AR TR EE
fMERARAE > AHBRBEMEMERZEE  LAHREITAR
EREA RS REARBEREHER LTI TLAR -

—214-



——=%xA R LB EREZTAG AN 59

Bz —

AXZNLEBERGHBBYE  FHEABATAERARL
FERATARRYT B SHEEH FWANZME (Nash Equilibrium )
s (HWERERANER2EXBRT2Em) " B
TOSEEFRENTLEELEAN0EECUREARS ¥ - &
SEEESERRERET 2B % %% (dominant strategy ) (B {8 #
HMEE REE) i RERFBEANTHEET2E
EATHME - BABEABEEHE2ERARZ OEBYE Tk
3 1 % 92 R BT 3L o

WEHEAETS  EHEERNEAGRITE S EXE SR
o HBHEBRINHRAEATE Bl REREHEAEE
B ESEETHEERESMZEERERA RMEE RO EE
B HERABETRAESWEAOFTE  FRELEEHBT
SR EEEENEEZHE (WRFRPFEEMME) - 53
Z o EETHRERENAARBEMNE DR ASEEHEEY
BHATARB RBEHEEEES  2EE 2 MHEEEEBDE
AT 20{EECUR B AR P+ B HE T8 44 2 5 34 30 B B o P
HEMBEE T W R o B LU TE5 0 - #F7TH20HECU
NAME AR P B 5 AE B 2 BT 2 A
VIR o B R R R T R A T 2 R o

“6$W%u%§%%%%ﬁﬁ%(&@me%%mNMﬂ@MMWOEﬁ%ﬁ
0 UTHHEHSHE T EZER - HREESER T EERETARIE
WHEZERE » BSUE @B AT s £—BEET > BEEETSHEELTE

i RE G2 IIHTRE - 6 R H 285 78 E AT I 3R -
WESHETHHEREZTRORE > HF596.2% 2 Bt - S E S
R ANIBARZ BRIT RIBHERE ZFH K (EEMMEEESIERB T 25
94.3%%198% ) -

-215-



60 EUK kG H—t=4M

EARAFBRZEAET  E—HNEARF 2ZECU » B3 %]
W EFE2EECUZ R & - EHEHETAR T —AEKRF - AIHEE
05FEECU- G EBWNERE  BEEARPEMEZEEE (B
ERAFHSEECU) mixrE  HEHAEREERANTH EHE
i B 0.4 ECUZGE - URBENAEZZ AT o b BE K
SEEFHEEEM  SAHETER (BEAFRER) - URBHSE
ECURMEE S - ER LN E BB TEE - BRI 50 5 04
SEELEGEBERTHNREREE  MEAETAREEEREERZ
WEEE - UFHAEARE ALES RS RN IGE R o

Hh - ELEFLENEAARE Z 2% DR FHSHEECU
MAERERTEHEMAEREE - B 2EFie (1,23, )%
AP 1% & ZECUS & Ax{ - £ 2ECU - 20 —x{ - Al # &
BB —IRP o A RB T RTA

T (x<5)=2-x24+05-(20—x")+Ro

EH RAESEFIEAFNBEBNMARERENREITATE
RZNKGEE  URSEFBNERMAFENESE R LA
foo BOLEMT ZHBERR TS - EWFEAT - Bt
ABFRER/M > BHEFIHRETENEARF 728 —ECUF
¥ AF2{HECU - EE R HBZNA —IRFPF > % T 1.5EECU ;
o E-HEENZBREHGE TR L BT ET F EZECUREA
WP o EESREUEE EILEE N LT MEARFP B L&
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Bk —

— ~ B S HEE T AR AR E (Kruskal Wallis tests )

i@ 5t A IR SR x2
HE  EEE—EER
EHEE 074 0.86 0.82 0.55 55.15°"
WG A 13.26 16.89 13.39 9.95 160.18"
o % 10.54 9.29 10.04 12.14 24,53
Ek AR E—EE R
EHEE 095 0.97 0.95 0.93 0.84
HEAE 1394 17.10 13.52 11.62 152.69°"
W 3 8.85 8.46 8.86 9.19 0.24
WA (E—RE B 2 X HE—A%kZX?
ERER HELE K B EHEE #HELE K &
34057 307.67 15317 60.07 1.42 22.117°

"p<0.05"p<001,"" p<0.001 -

T REER 2B R % E LR (Dunn’s multiple comparison test )

ERIRR BEEEE W=

W E
EREE— EAE— ERM— EHE— EBREHE— HEHE—
&S &S &S W R R

) 1.18 - 6.90 - -1.40 -

R

%% %Tj @7 sk sk seokok seksk ook EETS

- 8.83 7.92 13.12 6.43 —4.77 -3.49

-219-



64 BRIKBIRH F—E =M

EIRSER BELER %
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R —
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* *
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The Deterrence Effect of Tort
Damages: An Empirical Study via
Public Bad Experiment

Jing-Huey Shao ~ Ming-Hung Weng
Abstract

This study is the first effort to simultaneously manipulate
subjective status and civil damage rules to test the deterrence effect on
human tortious behavior. Using a public bad experiment, significant
behavioral influences were identified in participants’ violations related
to various damage rules under the intentional and negligent status of the
tortfeasor. The results directly show the treatment effects on both
factors, which extends previous studies on public good games regarding
damage rules. The most insightful findings are: (1) punitive damage is
effective in deterring intentional torts while compensatory damage is
inadequate, and (2) compensatory damage is marginally most influential
for negligent torts while imposing the punitive damage rule on
negligent behavior is unjustified. By adopting cost internalization

methods as the punitive award, our study provides an explanation and

Associate Professor, Department of Law, National Cheng Kung University; J.S.D.
in Washington University in St Louis.

” Associate Professor, Department of Economics, National Cheng Kung University;
Ph.D. in Economics, Stony Brook University.

Received: June 14, 2022; accepted: January16, 2023

—225-



70 K ik GRS H—t=4M

justification for punitive damages for intentional torts as it offers the

most efficient deterrence effect and produces the highest social benefit.

Keywords: Torts, Damages, Subjective Accountability, Legal Empirical
Study, Legal Experiment, Economic Analysis, Deterrence Effect
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