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=

ERmEgERL e AT - "THMARME, (moderity ) Z 55
HMEMERRLH - B MRS s R &
BT o Hib > AXEAMEEEETFERmA AR UM EE
AR - T HREFTR  FERILEBRBEZERL W E
BHEAEME vk AXREELGTERNWA R RREL L%
BN TETRARE THAZR, » "HRALAR BHRAE
R W E 4 0 K JF % EJ. Habermas ~ N. Luhmann + M. Foucault -~ B.
Latourty 3 3w i35 o %% - AUMER L WEERILEFZT @ K
MRz T AEELE R AN EEH RIS HE L oy b s en e
FlEsig M EE AL AMEERREL TR o & - AL AT
B HPERRZ2MXBRREARTAEER  FEHEELE
REHERA L EERAT L ANER > AANRRRI AL ZER -

FASEER ¢ WA AREEME it EiEHm  BREMN BREHR - RIE
% E%
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T HIS  WAREMSHEDSE "R, 7

Mt ems ; (law and society studies, LSS ) 8#E 7 —
IAROFRWEBEZMA - BRI ANSELEHERERE T EAF
473, (law in book ) Z 4ty T47# = 43 , (law in action) o
WEBREZUBHENT e AN ANEE R R EE - ZHH R
H—HE EWNAREE  MEBRLNEEHRRLEeHEMET A
Bal o FH MM T BB UHKMRA & T £2EFR, (gap
studies) : T ZAEMA L TR MM EE - RBZHE (LEH
B ER) ETRtesB xR anElE EERAFARYEL
Wy & AR R B E B o

ik E R EEHEREMBITHE—ERBES "B R,
( modernization theory ) Hy%nsk#L4f - SR MMM HE T WL e H
o jINEHEEAeM R ZT > FHEAH T RE REERE TH
REB WEERAL - B 52 ERB—EANEBRAHENETHE
A CUBEZRAXE (TB L& AEEa) BE34THEN &
NI

AT - T amaLSSH 2t g B2 M B A #8148 — L /\OF K B
o WEEBETHERLEZNEE o —F @ LSSEHHK "% £H
R ZFFEESENEREZEILE W - wWHEBEFR BT
B o PR WA EERE T AEN (legality) - EH

Bryant Garth & Joyce Sterling, From Legal Realism to Law and Society: Reshaping
Law for the Last Stages of the Social Activist State, 32 LAW & SocC’y REv. 409,
409-72 (1998); Christopher Tomlins, Framing the Field of Law’s Disciplinary
Encounters: A Historical Narrative, 34 LAW & SoC’Y REV. 911, 911-72 (2000).

Jon B. Gould & Scott Barclay, Mind the Gap: The Place of Gap Studies in
Sociolegal Scholarship, 8 ANNU. REV. LAW Soc. ScI. 323, 323-35 (2012).
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HAEFTHRZHBEFENT —B0RE - LSSE 3 & JE 2 F #r i
o m—Fhw BHARCERZETHENERE - hiF - ATHEEH
S EmBELEFTMESE - Pl THEILEM L (the crisis of
representation ) - E B VI E A HEACHA GREFHEEMASE
THRHWTE H#E BEHbHRILe T ERT AR S
R-EZFHMEZHECEERAZ LNERN (LB 2H M@
) FArEE HEFRIESBEFEALHZ£2E  BAEZRIL
— ok B AR v A A R

EWMAMWNEE  ERELSSHAERAAEE T HA THR
ek THREE, NRAFEG c ERNARSEZWMET W
VMU EREER - EMERATERR » SLFEIERAH
4B B o

TEERWLSSZ o - Bl "B AR o (modernity ) #y 5T 5w % 18
TEWEKEZM - —F W AAFERR " EHEHR (HR) e,
MEzY - REMBGRZW RSB RERNBAREER - MERWN
MARERBRABEEERERENAR : 7—F 0 AREERRE
R &E TRt e, AT BiRZ2HRENERALALE
LA RAwmE  ERNARERALERN BBRNEEMAE - &
BRI EBROIT 2 RENLSSHAE R ALE " BRhmm, (R "4T
BEWE, ) 22 WER - XEFHFHLESR "HéEmm, (R "TF

BESR TG | (crisis of representation ) F ZE A SIAE A K # MarcusBil
FischerfyZF » {H - 2 (& B4 A1 75 1980-904F (€15 A S Bt G RI 2 FH I Bz
WEE - T B BT BRI SR H 2 B MR 3w ~ JT AR R EEHEE
# o £ F GEORGE E. MARCUS & MICHAEL M. J. FISCHER, ANTHROPOLOGY AS
CULTURAL CRITIQUE: AN EXPERIMENTAL MOMENT IN THE HUMAN SCIENCES (1986).
EBTHOMAS A. SCHWANDT, THE SAGE DICTIONARY OF QUALITATIVE INQUIRY 48-49
(2007).
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REWE, ) WEEE - Bt - ¥ TFHAFE "#Hd Ko, =
Mg FA > HeRBRELSSHAE A K ET s &
#—Hm  ER—EER AR o

FRLE > R—AUNOF KUK Lef Sk e kit
Bz CRZEHHELEATN—IRARLEY  HeEH "HA
P 5 (modernity ) #f &8 R & o &0 & 0y KAt g2 KA. Giddensf
— O I # (The Consequences of Modernity) —= - & DL#
Mp—REEEHR L - il RPEAM THAW ) B HHE
WEENLZTRE (F AR TH¥EH EE FF) 8H
PHEE BABTRAFREME AR T E Y R T E B
m# T EARERERATRTE (WEBEH) J & " REEE#
RERRARTE (WBEERE) o @ EHe@F RER 1
MmN RE o THRME, Ry WmEE  CEHEBEA LN LT
M UESHKBENMLMENE  HREEREELALALFH
BAERR Z o £Giddens3h Bl 2 - AP B b & 3| —AE 7] ALSS £ 3
HHEWITERR AL ePWEETEEREE—®E (flw -
EATHRBEREY) EARE RWITREEHEN L EMEZ
W BRI R E o BE—FRFE - FGiddensfir &k H
WHERE T RER ) L REER THAE, WEETREZ
— WRE—EEEHRNS  AE  LFRMEAETREeE R T
TELRME ) BT R BB ATHREE o T LB LSS AN R B 25 o °

ANTHONY GIDDENS, THE CONSEQUENCES OF MODERNITY 59 (1990).

TEHFERANZE » A TEA g, —FRRsRE LB
e G2 FEIER Z P 1970 Rz i s s e - H 30 T8 i 55 B i m BR e 52
SRS e o FE > WAEE T B2 ® 2T 1960 LT, 0 B
EETEE T (55 0 T. ParsonsHY4SRETIRE s R HALFEE ) 19 & fEtL &
s oo THREARVISACIE Bl B] 227 » HANS JOAS & WOLFGANG KNOBL, SOCIAL THEORY:
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WERBAEHRNEE  AXHLERERERELETH
o —F  RESHAHBF LT RGEHE —% ZEHET
(R ZHEHT) LS EABMASNEGE - d5% - RAXW
Bk R - M AT A& 3 s LSS FE A 0 sk 1y F IR
MR GRS EREEAA T A LCUEN EEdeEm Rt
" Ramut , (grand narrative) B)#E % - T A & B8R [ LSSHE % 40 7
B E R e E RN THAW, RS THERAEALE
TR TE G R PR ERARET A o LR - HRAH
E BN WS TSR HISSEA Y SE - EHENEBREE
S "B e E L, (socio-legal reality ) b iEAT4 EEE o K
LSS Y EH AW BERBET  CEBFFLRATHEB A
BEBB LR REES  CEAXHEEHIRESE THA
W BB SRS Z R ERERR -

MERWEREREEE T T HE  ANEAMEE WET R
A HUMEsaEMlSRAAIUE - I HAEREM TR
B R R EM EE R LSS ER o R4
T e W AR EE A e S 0y W R R ST R R R AF A E B A
MR EEE - BT EARE ERAEER, - "THRABLAS
HALAE R | 2X2E 4 © 1k JF % EJ. Habermas + N. Luhmann ~ M.
Foucault ~ B. LatourZ X Xk W RmIL%H o #F AU KRFEEE
V9 B B AL ¥ 0 FE L R LSSOURR Z Y £ B A AT AT S Py Rl 4

TWENTY INTRODUCTORY LECTURE Six (2009).

HAEARAELSSHI - B "1TEIE  AYBHEBRE S mT A A AR R (legal
consciousness ) ~ JAE{ESE) & (legal mobilization ) ~ JAEEEMIEE Bl (legal
knowledge and techniques ) - T BH A " I | A B A RS E (legal
transplant ) ~ BR{CE %% (modern state) -~ JAE{FEASFfE ot 8% (law and
development or social change) -
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R THBRWESAIARNEEREELTR - T4 - AU
W TREEI A A M S A AT SRR AR A BT
MEEE  AEGEANTEEEARREEER R HGER - 4
FIR KRR R LR -

Bl ARERNT - OIEERIIZ

TELARE S Prde AT » R A AR A 2 B B B L R
Ko EREMEAERY WA - AX TR ELABETENY
MMM RS - FLEHNERRTRFRE NS E
WL EREZEE  E—(AHEARENER O

RES IR - BEAASUR IR E R 5 11— PR LSS~ 5 8
AAEWIIE ) BB 0 R R EE DI SE BE BB R SRR AR
M BYECR o — 5 > HNRIEFTIR > AT B B BRAE R /48 T R
VLGB E Z LSSHESE - FENT 7 R E R L BIZ 0 S A EEED] - RAESE
BEREZEVIR 55— E - HRLSSHIRAEHEEM R E BT - 281
LSSZRRAEMBER L > h s RN EARSEMI—aa ST iER 2N
EEAS CRHEE - BT AR - AERgE) —HHEMt M EE
F7 > EEEH A I - NIE - EEDSRBAEL T > ASCER R
BRI T HEER 0 RIS R EE AR LT o R A EEBEE T 0 &
BRI E 2 fERE -

EMEHEEE S FRIPTFERR - 512 HARR20104EH) (FFEIE & © &R
RMERFE ) ~ HARR20194 (XA ERE RS MR AN - REEBH B
H) °

HEE THAM NEEE FEAEE > B FEESG C 9 BRALNE
25 H23-62 > 20105212 -
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A TEES HEER | TEHEPM
T
FREEIHE] 2t (motern) | mmsk g
i ETE T R -
PERIL T2 AMUE i) e | ibersBon
& ( modernization )

Faxl, 28| HAA e |
i R | i) e | xe g
ferstiiety | B R | T

& (modernity )
(31 8% & - 2010 : 27+ 2.1 - 08 5 A X Fihw)

HARLSSEH R - @,z " (WHEAL) E-, R
"HEBEE, WRETRRLESEHEE SHFeATHET - H4
A BMARMLIARESREEEESZFHRE "B, WEE
8% - AT UL EILSSH M ae fr e &40 " HE (B, 8 " E
B REARANERIAREE - Bk e rciELeH
AER TEAE WTEES AN aE RERE o BF
ROt B 3R &3 o MBS T AR AT AR WOALSSH B 3 o M Bl R
Habermas - Luhmann - Foucault - Latour

TR EEBzY  WEALE M (Max Weber) 1y " HH
#7, (Idealtypus, ideal type) #1K5 - 4% th W EBE & LG E 2
WA E—FRARE TBAHER  ARALR BRAEBEALA—
BT —ET LR M E R R o

#—  TIEEREBURTE ) %

XS FREARERE FEEAMER
R AWPR| 1. Habermasty " Kk 52 st £ | | 2. Luhmannty " F 3 2 8% |
IR AMIA| 4. Latour iy " 12 K 52 &, 3.Foucaultyy " A3 (/&) M
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AMBEMERADT - EWELELAE T EALEL MR
A BT EARGRNERA, BRI EGHESE - EEHN THE
FHLETHZER HET  RMBAHERHN T ZEARRE, B
THAARBLR RAAET c BEKEWEHERMUES  BHFK
HARELSETRMEB TR (R ZRALE HRABR)
HBRTEETHGEALY  FAENEERBEBN S B
FTAMEERE . AR BB EARERAE  HAR
EAFHRZEE HABELLER  HRBRKAER

AT EE N EERES XN EEANY  pA R RS
Ve AT IR ACCMERLLL TR AN, AEE - WEEITERE
BEARBLGR THERAARGESE,  "TEERAI MY ERA L
Y O MESENWZAM AT £FEE—FHREMEN
W OTRERERYZT M T EA RS o
WTEAHEARNES  AE DEEREHA THARELEL S
o MEETRAM - THREENYEE o8 - 55
3 oNFEAEEAWESTRRTAILE B T REEL
HEBAZESE , AE ARENCEREOSETEH LT
(THETEHEREERH) - MEEER  BL frEm £
WHERA , A HE—EMHAEEFNEE "

10
11

[ElFiEE » EH33-34 ~ 41-42 -

ZA(IME - Habermas&dLuhmann$t#f TR BUR(L | sbA@EMAIFRE > 2/
GORM HARSTE, THE HABERMAS-LUHMANN DEBATE 133-208 (2021). {5525 &
R[EHFoucaultéiLatour§ 3 H CAYILES o 1F B JE S F Y Foucault » B HATFZE
BHEEDL T orsig i (Pl ) o~ T BRERHE BB ) RESy o PRl
Hif M EEEAER TS TR BRNEESH NHEZBHEMEZHEH S
HYLatour Bl TE4FAH K » FHEREIBFSE AL RS KL ESR 5380 » T2 THA
M RIS AT B S TR AR A A S E B A - RS o DU
ZE A DML & S B8 R 50 E - 2 —(ERA SRS - Habermas
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— ~ BRI R " R5ERETE 1 ¢ Habermasp Bz HLEE

Habermas7e (H A MmMT Emt) —FF  REBDT "ER
¥ ¢ | (communicative rationality ) MI#EA(E A " H AW, W
Hewhis AABZCHENEBLeERrMERLLHRN TEY
"EEAR L FHSWER Y- EamERE TXEXALREXNTE
(‘aesthetic or performative contradiction) - i 2 & R BIHAK E &
ZEM o PEMER S THEMN, TRARZABEHESHER
FHBAERR BERFBEZHMEAALAZBENEREENE
R-F—hm HWERHZBFRAERENTHWE SELRHER
WS (Pl &5 Ml BEERF BHE) AREETRE
A oo Bk - # A Habermas 3 - BRI E— AT HTLAEE N
"KM E ) (unfinished project) - T3 o & & M # M HE &
BB W RANERE  BATERZEFTERET  ETUEEFNS
WERE  BFEDIAUEMEEREEE  flin - EARATHER
WA AT R AWEHE o

Habermasfy E B R E LG R HERELZFHHR
"EEEA e BHERWRE L AN GEEATEER) £ (F

YT, Parsons¥f R AGILVUIIRE R SRV ZEHE » SRR TERHEA (#EE) -G (H
REEERR ) (EREBHEUEW &4 0 il (A ) ~ L OBEFER) B T4 0EH
FL ., (lifeworld ) FHf# > LuhmannBI 5 37 LI RE R 282K B F A 0L &
F& o Fldn c R &OfF - BUA - BIEESE - M 2T 0 FoucaultEiLatour ¥ /)
S E » (EEAFRARHEBEPEEE (o) Wit g dH
ARG, - R TABEHMHERAZESE  WHE > BREEEE S
fiE o A SCEIE o B A AYEE AFERE LA M RE A E M > HRAARS
B AR 8 RE T I 5 B R 2

JURGEN HABERMAS, THE PHILOSOPHICAL DISCOURSE OF MODERNITY: TWELVE
LECTURES (1990).

12
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FEHE M) MAELHALSSEH EAMEWNE - “EHS
el RELY  HELE  LeBfiNte s XM, Deflem -
BET —EHEHAERNNZE - HigHabermas3E sy i i BB HT A &
W8 % o “Deflemig ) - Habermas & 72 (@ {THH ) #H@ 1 T
wENETHEH (ARELFHR)  FARRTEEREAEC—
FABENNEE FAHENEE —MANXNEZERSE
oM —RERELIWNEEMHERAARBEALEZR (B4 &
W) BRI T EWER o TR EEFERNELEHE R
BaAESE (Pl ALERE) RER "HELHEE, o AT H
FALSSE % R - MAEREZ MWAERIK A - AT H B R L
MERmEERLeRF B8 EEES;NTRESNEE "1
Mz ek, (legality) B TIEE M, (legitimacy) , Y
IR o %k - Habermas# (FFHEMAHLE L) 2HRETEHEE
A MEHRE AR ERE  BEALN "EAER ) EX
( circulation of power model ) R % & FEHAH AL e ER -
F Z  Habermas#t th 1y & - & E#ELBH A - FH - BN
GRME - —FE T FHREE , (deliberations) W 1Fmy " 12 7
% (fb) 245 , #3%4E (proceduralist paradigm of law ) o 15
Deflem 7~ 1% B # 3y 45 1) - Habermas 3 o F 7 i 2 2 B A
HEWEM  YRFEWESRN T NELELES - 7 &g

13 .
JURGEN HABERMAS, THE THEORY OF COMMUNICATIVE ACTION, VOL. 2: LIFEWORLD

AND SYSTEM: A CRITIQUE OF FUNCTIONALIST REASON (1985); JURGEN HABERMAS,
BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO A DISCOURSE THEORY OF LAW AND
DEMOCRACY (1996).

14 Mathieu Deflem, Introduction: Law in Habermas’s Theory of Communicative
Action, 20 PHILOS. SocC. CRIT. 1, 16 (1994).

15 1d. at 1-20.
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$ % & ZHabermas i 5t s A3 40 02 B A BRES S #) B o~ BB 5
FEUTEFTHNHR W T BBREE N RK S ( empircally
oriented studies ) = #LSSH 737 2L & B oy R F 5 DB - %
i AP B R 79 30 0 F 3R R F > Deflem iy 15 W B & %
fHabermas{¢ " %178, F %m0 " H &5, (normative turn)
Frasm s R TRRARSHERAEENER 268 " HE
¥ 1  3 IF 45 7 Habermas B 46 K & 1 B R AR S B0I6 77 T 0 AL 8 3R
wER > MEE—ILEOENOFZH - HabermasZe "€ E (L |
MENEEERE TR EmE LY BWHEA TR ORE
BHBERER TTREET "HELE QEEH WERIES
( developmental logic) o Z# M THE WE | WEBTTH
Je o hEERFA N e ERmT RN TS R WTTH
JE o EH R ERE  ZRBANES  EHRFEREEZ
WEE TRBEmRENER -

HabermasiZ E#H EZBE # H(Lz S K% BHELHRZME

16
17

Id. at 1, 14-15.

THOMAS MCCARTHY, THE CRITICAL THEORY OF JURGEN HABERMAS (1978); THOMAS
MCCARTHY, IDEALS AND ILLUSIONS: ON RECONSTRUCTION AND DECONSTRUCTION IN
CONTEMPORARY CRITICAL THEORY (1993); AXEL HONNETH & HANS JOAS, SOCIAL
ACTION AND HUMAN NATURE 151-68 (1988).

18 DAVID S. OWEN, BETWEEN REASON AND HISTORY: HABERMAS AND THE IDEA OF
PROGRESS (2002); DAvVID M. RASMUSSEN, READING HABERMAS (1990); Tom
ROCKMORE, HABERMAS ON HISTORICAL MATERIALISM (1989).

Ernst Tugendhat, Habermas on Communicative Action, in SOCIAL ACTION 179,
179-86 (Gottfried Seebass & Raimo Tuomela eds., 1985); Martin Seel, The Two
Meanings of “Communicative Rationality”: Remarks of Habermas’s Critique of a
Plural Concept of Reason, in COMMUNICATIVE ACTION: ESSAYS ON JURGEN
HABERMAS’S THEORY OF COMMUNICATIVE ACTION 36, 36-48 (Axel Honneth &

Hans Joas eds., 1991).

19
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Puy TR, o TEETE . MAZRCER TEEH
f# | ( Verstdndigung - the process of reaching mutual understanding
and agreement) ——EH —EHEAL T A OH ) B TATE B
FowWER ez "TEEZEE, TERASFERAEENB
HREVELZFFHOMAIER - 28 FHelEELRMFRF
o TEEEE SRR FRE R, TREARRE UM RAERESN
R TR AR & o B Sk b€ 4 bk 44 8 30 4 % Habermas g T 4 & 4%
M, REED LR RETEE R R IRET -

H A7 $tHabermas " R B | WFF AW > ERILFHE
# 7 4 > K. Eder#1P. Strydom¥f 7 " £ 88 £ F | ( collectivelearn-
ing) MA&WEH  T—EEFERNET  HENBEETE - Hit
EdersRef - "l RTHREEMTHEME I - WA RE TR
REMKTE - Hib > TEARRWEBTE AR FERTFHY
EUITBE A ERBEBLYMATRARLEANT RS %
HbARPL - Strydom Al B B4 " AREE HEeHEE,  HAKE
SUWERTHE —EFEALRNE  EHEMLEER > MRFT

20 % jAHabermas F AV IETESENS (45 - 3l (REEES ) BLECARAGMES » 012 5

Jirgen Habermas, Further Reflections on the Public Sphere, in HABERMAS AND THE
PUBLIC SPHERE 441, 441-52 (Craig Calhoun ed., 1992). [} Habermasf{t FH B zm &%
JE AR AR AT T AR A e o B b e A T A B B (A P P S [RE Y e
EIE » W2 REEMT5 » LA B mry R e e HEIE © s ie 2 Ry
By RN 2017 FEE R ENHN §— AR ZE - I RETE.L
HIER Z @ afkam oL 0 20174E 111 -

Klaus Eder, Societies Learn and Yet the World Is Hard to Change, 2 EUR. J. SOC.
THEORY 195, 195-215 (1999); Klaus Eder, Cognitive Sociology and the Theory of
Communicative Action: The Role of Communication and Language in the Making
of the Social Bond, 10 EUR. J. SOC. THEORY 389, 389-408 (2007).

21
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ARMERLSEARERELNL BELOLeER P THE
Eders; Strydom#} & # L I H €A R R - H e LA REXEL
IFHabermas¥ s #i & (EMREM L EH) WX anFEE &
W OBBZFRRE  BKERNER  UZE&EAREE (RELhA
B 2SS RN ER o Bz - THREEY  BY
RREAETE—LBEMERS T AE ARz (i HEEX
Rz sk BEBRRBLER) SR FEAERERAEET
Rt ez (flin: EFEERBKERNERES ) ©

T~ 7= 18 Habermas #y 32 2y L 5 S A Sy - & 2 4L € &
FREMNGEET 2 AHLBAGENEE  KPAHFTUE KX
MARBEER Rz EEE—ETEHENMESY - THRELSSE R
HEERRA—EBIHHRER  FZEEARLLSST 28R
BE A By 22 AL 4E 38 Habermas 2 o i &1 09 J&E Fl & 40 L Ae B ] 2 4 9 o
REF DEFHEREFTERN "Ry E&FE, e
B TEBEE MR TR R THEEER, SENAEY
BHARE N DR -

iE fnDeflem#E — AL ALOF X EL 3% H 87 8] 54— Habermas 7| H
FEERNEETENR  PEMANERE N EEEL TR
ZHBEEZEMLE 28R & 78 & 2k 4 % Habermas 38 3y Ff 3
TR EREEURE  — SRR EEEREEZRNTENHA
EUHEHD S ERREFRR I L TR EREME - uE

22 Piet Strydom, Collective Learning: Habermas’s Concessions and Their Theoretical

Implications, 13 PHILOS. Soc. CRIT. 265, 265-81 (1987); PIET STRYDOM, NEW
HORI1ZONS FOR CRITICAL THEORY: COLLECTIVE LEARNING AND TRIPLE CONTINGENCY
(2009).

Afl e REEE AR ESEARE—RAETEUa ERRHE F 8 - AR
HEREREET] > 27451 - H89-133 > 2015437  M:# - [EHRALARES

23
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BIRA - BEARLSSHE RN E R T - 2% - UL #H #Habermas #
M A AR EEERETEME  HeHIENHARRKRANTHE
MENRE  FHEERALARE ARG LT ELRREENT A
DL G - B R BLR R H IR 4 WILSS iR ©

Mz o E BAP I E H % % Habermas 1y 22 5 2% & S AT Bl 5 IE 2
%o JEFINEMIE TSR W R R & - HIELSS
BRMWLCAER - MR EERNLSSEHFWHE ZF
Habermasll " i@t ) AR OBAMERLL  THEMED
WWER MRERFLENGBE  HFEE T HREMNFEE
Bt R AR EERE ) WA o

—mAREHRNEK > AR EEH - 88 > H267-281 0 199946 5 #f
172 WA IS HTA T AV T 8 B R HAS S P B DA B e E U
BEE - A g REIRT - 535613 - H151-207 0 20154E3 5 5 2k
%It 4y B BLIEE M ¢ ¥fHabermasf2 [ T 25 MM 2 i > BUGEIH 25
a0 113 > H83-127 5 20044F 121 5 EEH - EFERERE (F) AHR#EZ
o ESA BT A i 2 RIS - BREETRYE > 42461 - H83-165 >
201243 B > R EHEE 2 EFEME—EDworkinfF (B A 2 A
& | Habermas 2 S A A am B & > HIABOAZ2 AT > 1630 > H127-209 »
20154E3 H 5 BAPRZ » VAR BLA R —— i Habermas J; KaufmannHy 72 %5038 5
Ml ABARMTE - B2 KBRS > 2761 > H1-23 > 1997410
H o

MHEHH - FHRETEBNZ THEX - 2 BREFA > 4638 > H191-195 »
20074E9H 5 MREIRH - BIR - ARMFHFRRT I ARFHETEEEBIIHEL
b 881 EE > 1781 - H161-217 > 200946 H ; MREIH » FHN A FEE &
BARGHNENOE > 28HEE > 278 - HI1-50 > 20144F6H ; FREIH >
HRER? ERAHEFERINIFEEANSUER > 8L EE > 31
8 > H43-97 0 20164F6 H 5 BT - FHREIWERG—EEB AR THRNK
b 2ERTFEH > 351 - H77-104 > 200643 F 5 MREIHE - BT - AR
HREFHERT  2RERNIARSHELKE » 881 g5 > 681 > H61-118
2003%E12F ; BioR¥E - BEE > A AWmE—HEARIEZNARSEER
ZER TN - 1548 > H35-56 0 20044E12H -

24

-193-



16 B KikSFH 45T

T BUREIER T AR 0 X ZREBIEE ¢ LuhmannfyH E HLER

T~ 7] #*Habermas DL T i 38 3 4 ) 2 558 09 3 37 37 3% » Luhmann
Mt E AR E N ERZRBENBZFYH OB ERER - EEK
BXRBEMAT - —F > EHeRAAmmwEwmzy  FH"TEHE
WAITEIE T B RERANLENR MAREREITHABEFTWAE o
Fl - Ji Yy et e 8@t esdEn "HeatTHmAEME
HEATHE A o % > LuhmannfR ] s AL & A A 2 —F " BER
EAER, WAK - —F ‘e RrfimBARELNEEF - BN
HewFHELERN T a1t ) (functional differentiation ) JE H
TR B TRRABERR TN B EEME - BB
Bl o Fl - & Bh  ZEFEELGCRAAKEBEDH
ZCAFH (code) FTagfT4% NEE, MU ZHMTBERRE—W
RO ER o ER TERMOSEEW A AW ER - R A ER
% %|Luhmann 2 Habermas 7 ¥E 3 37 355 b 0 #1858 41 ¥ o

Fragwy "H AR, - ELuhmannF R - BB NAL W TR
HEE ) GHESFTERNER  EHeEHBE R R MLk
o B—lEHeRAATeEL R 2RI () BENEE
BENE - PEmlE (EhETABLE- L) FEU L
B AFTNEEERE (Bl TEHE  EFAETRAL T IREK
HeFEE) o THARHANEHEAELE "L, FEnte
HEROEELHTENMATRAAEE  ERBUECHWELSRH
ST RITHE 2K RIMAEMEE - 244 "B, wEETE
e WERFTANETSTREENE: —F®@ - s "THNA
(e - H THR, FETWEE) T8 W E8 - £24En

5
NIKLAS LUHMANN, OBSERVATIONS ON MODERNITY (1998).
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MET#IBCHEHBENEZR ) RERET - Z—FwW - HEEE
AWNBEEERER RS RE  REE—EEEEWER  EREFE
RAZHER (RFH) H—fERkz "BEH, - EERFENHE
TRALHANEHEGETHBEE » ELuhmannF R - R AR
"H ., (paradox) WM DR EBEEZIHAATEHAE RN
HEeEE TRAEER "L, (REE) "HEHNKR: 0 EER
—% "X FH, (de-paradox ) Hy/#:H o

b - #ALuhmannzRsg - LSSER: (45 - BEEL e " #H
%) REIMUBEF#HAASHNHARAEAE  ZERALWTLL—
EHRRARAH AT RTEHE X wAEFEL LR RAE
ARE T —EME TUEBARERAMEEAN "THAM, &
o H—EFE AR L2 H. Baxtert] /43 - fh 4 5 T LSSE 4 —
{E 4 ¥ Luhmanntt & A R B E 0 - P8 % 2AEE Ry
Bl R ERE—BRARFREENHE RN HEAA
BB AEERAN T AR, c HR - BERAKAAN
TEHEBATE TN EREE LERARORE TR
T3t T &Y, (selfreference) HEH - 2t F 2

20 BIHS 9 2 LuhmanndE 19844E 2 455 T T EIFRFEH | (autopoiesis) 84

R 2 B & S4B S © NIKLAS LUHMANN, SOCIAL SYSTEMS (1995); Hugh
Baxter, Niklas Luhmann’s Theory of Autopoietic Legal Systems, 9 ANNU. REV. LAW
Soc. ScI. 167, 167-84 (2013). t4h » A2 Luhmann{#i i RechtssystemsR;Z 5 /%
. (Gesetz) ELHAM BEAW RS ZERE » B » A EHENH SCEIEE S
PERS ) - (EFEIPOCETER TIARRE ) 28I DB EEMMIIEE
REF TR - ASEREDAER TARAK ) - BEEACFEEAELE
HE—#=R -

B R —EEERAGRERER Y Lo B AEE - 2R
fERYAAAE > JRED - T #E A, (re-entry ) HYREE o 2 FNIKLAS LUHMANN,
THEORIES OF DISTINCTION: REDESCRIBING THE DESCRIPTIONS OF MODERNITY (2002).

27
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Hfhh e R R4y " &4 S ) (structuralcoupling ) Bl {7 - 1
o TEY, REFEKEZHMERES - TR A EEER
BUAW R A o

PLE R LSS 2K 37 G. Teubner Z Luhmanntt & 7 4 5 # 1 2
TH—{HE E&F o &£ (Law as an Autopoietic System)) — =& 7
# . Teubner f B 3 N 4% 7 Luhmannfy #t € A % % th @ 4 &
LSSHYJE I o B T # 4 € & 45 5] ALSS2 4} - Teubnerty = E &
BREERA VLT R B o —# - i A Luhmanni% 3 3 8¢ 4 {0 R B Br 51 3 19
HEiRLh (BTt eRAA) £ "THREE, (world
society ) %18 % - fB& - ERBMHI R L EEN T " £ ¥ L%
Fouy i R #E - W Teubner 8l £ — L ALOF KRB ARN T BEHRE
R ENAMELRMBRMAME : —%  BRTY WA " &
A, MRz TRWRR AL TRAERYN " EH
1, (co-evolution) Fiff ~ sEF MBI B A " (HEL) &K
% , (irritation) 3 % o ®Teubner 2 £ KRB EZEHM "R Y
Pk BB R E LB o 0T Teubner 4 # MR T % &

BOIME > HEAE RS EARLAGNEES - BBl "Bk
MHRE P AEE ) &Y - RN T RREGEM  MRE > BB T
P RES AR CARABRMANERRE ) @orEE - #E > s
s T AR R E ZRIRA AR E A SRR R & EEUE
H oo R BIERELE R » BB RKEN _ITHFEE TE S NEL (HE
PRE ) ERIEAESR o 3R TEE L ) BBBREY THEA EE
Z& > AETREGE T RE ) RBEBRRGAEER TEE ) o EMEER K

P43k | o 22 FUNIKLAS LUHMANN, LAW AS A SOCIAL SYSTEM (2004).
28

29
30

GUNTHER TEUBNER, LAW AS AN AUTOPOIETIC SYSTEM (1993).

GUNTHER TEUBNER, GLOBAL LAW WITHOUT A STATE (1997).

Gunther Teubner, Substantive and Reflexive Elements in Modern Law, 17 LAW &
Soc’y REv. 239, 239-85 (1983).
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(goodfaiths ) # ] ik & & T oy " % EHHE , (legalirrirants )
IHREMELGE N

% Luhmann#% % 72 3 1+ 1 4 47 3| Teubner B £ 48 B 14 09 #F % -
HMATUEE  HeAfLmBBETEHNEFFLSSH X - L TER
HEswm TRt e, 2HWHE WMELWEREFRERER
ARz HEWHG  FERRAAE Mol R & 4L 2 B o B
B BRIENE TEEEBEERERZY  REFEFENFRE
BT AR - Fil 4G Luhmannty (EeFiE) —Z KR
HHEAARNEEZNE UL GRARARNBEERITELET ELE
B ¥ 7 A A 2 3 (L K Teubner By 7 % © %2

b - Y R W Luhmann 3 3 WA AT T R E
EoWHwm - RETRAMET - AZBHEHR "2EBERAR 214€
R, B TERBERAR S EMBERRL ) WARRILAZHR
RHATMABAREARERN "B BE, 0 "HE, —F - w
REHEEN "Hekh FE EQXETCITRFTRATE A
BoMAERAeERKE  BREAAAKELHE  HORAKZ

31 Gunther Teubner, Legal Irritants: Good Faith in British Law or How Unifying Law

Ends up in New Divergencies, 61 MoD. L. REv. 11, 11-32 (1998).

RFE T EERIERAS—ARARHE R - BEE AU R
T 39620 - H193-248 > 20014E6 1 : 3R H M HEER B YA =LAV
Z% 0 #2008 A AR B AL E B 0 H85-139 0 2008412 5 WREF 0 B
BB P AR SR ) — —(H IR 2R )20 5 4 # 0 EREAHE
{E > H321-376 » 20094F6 5 - sR3EF - AN EREIE © ((EEPAE) B
o # O G THYE > HS-22 0 2009012/ 5 #EITHE - JEVERYRE B ¢ 1L
R m BB EA R T A TS > HAE g2 > 22/ - H61-109 > 2007
FoH ¢ HIHE > B ((LETHNE) BE > GEASME > 201 > H93-
102 - 20124E6 H 1 H ; 77 - JEBI st Aa s it Rman BB AR
THENWREEEE ) ZHH - SOREE - 31 - H48-71 0 20134E3H -

32
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M EAGBFEEREWAEY  THREEBTLFNHLEEE
B 7 TeubnertY T I AR A G 2 —BHE T "ELEE, (A
W E2E) WO T2 BEAKELBARAEKL LML %%A
ﬁﬁ#ﬂ EMEEAE  HWRHFLULCRARTREWENR o
BOTE  HABHESHE B8 BAZHOAKEEE  TU
wrﬁﬁﬁwjxriﬁ@mw CTARERES  WEE
E’“’W%@Kimﬁﬁﬁﬁ*ﬁﬁﬁr%ﬁ/ﬁﬁj\Fﬁz
8, 0 TERERBHRKE WEELEL  WEAMY
D

A/, BifFLuhmann @ W E R R TS T e g
%JEm%%’@%’%%%ﬁuﬂﬁﬁﬁﬁ’%ﬁ%XAﬁ@%

33
ALBERTO FEBBRAJO & GORM HARSTE EDS., LAW AND INTERSYSTEMIC

COMMUNICATION: UNDERSTANDING ‘STRUCTURAL COUPLING’ (2016); ANDERS LA
COUR & ANDREAS PHILIPPOPOULOS-MIHALOPOULOS EDS., LUHMANN OBSERVED:
RADICAL THEORETICAL ENCOUNTERS (2013); MATHIAS ALBERT & LENA
HILKERMEIER EDS., OBSERVING INTERNATIONAL RELATIONS: NIKLAS LUHMANN AND
WORLD PoLITICS (2014).
34 Kosuke Sakai, Functional Differentiation of Society as a Middle-Range Theory:
Semantic Analysis of Modern Insurance in Germany During the Nineteenth
Century, 34 J. ORGANIZATIONAL CHANGE MGMT 747, 747-62 (2021); Jennifer Burr
& Barry Gibson, Informed Consent in Research Ethics: An Analysis from the
Perspective of Luhmann’s Social Systems Theory, 16 SOC. THEORY & HEALTH 241,
241-55 (2018); S 6t - FALEWREITIE T (L)  BETA &S EE
B AR Z BRaT - BUABIHE &P B S AR » 105 > H121-184 > 200449H -
EHIESE o ERFSUR LR A P E  —(HE S A5y IEEI%E - BUAHLH
G 0 T4 > H111-181 > 20214E6 F  FilE/E - S IRENEEEE -
HEZ4 > BUaEHGTE G - 7381 - H1-55 2020121 &R » 5wiEs
SRUSE R AR 2 P 2 P B Pk B —— DA S5 R A ot 1 7 B B /K A 7 B R 3R
B B BLR RO 2 Sm ik Ry B - iR AT - 248 - FH255-361 0 2019
3 -

35
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FEAGAS WMEHEEK "HWRRAKLZH BE - THEER

B, o RHFEARERAL G RS2 BB ARLSS Loy Rlst - — 7
W EFEEERBBENERL BT "E2ERAKEA—EEHE
A (MTEERBECELREFAKL)  ELWEN > UILER
CZReHe HUWRAARNERLE  TweBHAEREEHE
fezw  SEBAELTRNTEGRRARZE : A—F@ > ]
DEE R AW BRE - & T REREE, v T BERABE ) EW
EEmEZR RIS A TR > WAL AR F B — s TR
BRI R > il BEBMNABE S BRENANELLE

%_1036

=~ AR RIGEETE © FoucaultfTBH i HLHE

7t Habermas # Luhmann Fj i 7 i B 88 ¥ 7% 09 £ & = 4} >
Foucaultts & % it € 2 b B AL, H BB B 2R
%o 4 A H R - Foucaultk & 52 A5 i 3 Ik 5 B A 9 48
o TR AE SR RRREMAE - R R AT R
S FiioR 2

W 7 Foucault A #f (¥ iUl " B E &, FH) WHREZ
FHEF R RNE LS (> L ARl HAR

6 CELSO FERNANDES CAMPILONGO, Lucas Fucci AMATO & MARCO ANTONIO
LoSCHIAVO LEME DE BARROS, LUHMANN AND SOCIO-LEGAL RESEARCH: AN
EMPIRICAL AGENDA FOR SOCIAL SYSTEMS THEORY (2020); MICHAEL KING & CHRIS
THORNHILL, LUHMANN ON LAW AND POLITICS: CRITICAL APPRAISALS AND
APPLICATIONS (2006).

37 Nikolas Rose, Pat O’Malley & Mariana Valverde, Governmentality, 2 ANNU. REV.
Law Soc. Sc1. 83, 83-104 (2006); Mariana Valverde, Specters of Foucault in Law

and Society Scholarship, 6 ANNU. REV. LAW Soc. ScI. 45, 45-59 (2010).
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B EMN EREFUPMAEHRBTALE NI AL E RS
Mo ¥ERANHEERE  —FE - BREEL T RN
BB EHAR MGG TR, Bs TEY B, TERS
BRE, » "HR/TTR, ZBAWRE: B—HE - Al&
Foucault?#f — L b OF K P HI B B0 AL LR (K3 - Wi TH#
N MAWER)  F£F THI, (discipline ) # "534
( governmentality ) ML A4 th 7 BRI s B (F b B A 4 78
GTIER o SCH LSS # 5 2 - Foucaulthy h — 78 B % £ & 8 &
B THE (FYBELKR) 2P HAMERER  RE—AtHR
FHBNEHAAL REEAN P HAA DS HA - BB
THAM, X THHETENEETE  FAGES L HAHEE
BRI o

#FoucaultZ i " 6B | RESAH T HFEHRT =
Bandk R EA R A EE (d5 - MBS BERER 4
wEGE)  TITRMAL SR R R SaEEWEE R
RRAETAMEERE BELLBTE WML - LT A4H
# 5 (bio-politics ) % | - Foucault# % 7 s {& & & Ik # (15 -
FAHRKE ZTHL) BEMEEEIEALREN=EATRY -
— % EEFEELPEIFETEL AR T REEESEMEL T HA

38
MiICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (1979);

MICHEL FOUCAULT, SECURITY, TERRITORY, POPULATION: LECTURES AT THE COLLEGE
DE FRANCE, 1977-78 (2007).

£t » Foucault/E DA B Wi ZCBk ] £ 20y "B E% , — ERDUIEHKE
Borsk i r H ¥ # (Freiburg School or ordoliberals) £y £4——F By 47 f 5
T S ER R 18- 19 L EFEREREKEKM 4 - EREBUEH G > 2R
MICHEL FOUCAULT, THE BIRTH OF BIOPOLITICS: LECTURES AT THE COLLEGE DE
FRANCE, 1978-79 at 31-42, 165-79 (2008), #jHI2H U EHE 3 -

39
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B MRETREERAE—R T AAKT, Al AL
FRWBENE CRSFERTEARELOKRET  EEHNEELHL
FPREEH o —F  HEMBREAENmR P TEEE, By
ETNHEEET AL FLEMERASERREEIEEL (FHT
EFRBELSBBRE) WEETHE HETAHLEZ_FTHEAR
THENFERERE L EEEE EERATHITER (BXEN) W
NERE = AW HEFWAFEATEFROABERK £
B = TN, (homo economicus ) HyELHRMA - E I IF VL H
AAN- T "oF, AHAZEE - "BEBEA, BAWHALE "4
¥ N BE HHRBAEZ (entrepreneur of the self ) o

P att w7 AR A - AP DL g B Foucault 4k 2| & b 4 2 £
B (B&EBEAERES) HARER T MEEERF - MEHNEE
HE AT B R T B o B SR RAE— ML ARG AKER B = FT DA ) 4 B i AR O
BEE > REIAXEREERZEAS ERALEEFHEEFR 2
% - Foucault i A 3z B2 " E@AM , - LETWEEAMN
ERWER - RMERAGBUA T WM EFi A #HE% -

BB —INOFRWEZZH - —LILOFR B KA (The
Foucault Effect: Studies in Governmentality)) £ (Foucault’s New
Domains)) i f Az L& - & 7 Foucault " # 3|, # T j5 38 14
MAWBLEREZBE N - VRT - TR RASHTHNE
LSSz # 5| #8 " #kirew @ , (expulsion thesis) s " A # L2 %
{t, ;  (normalization ) Byt : & % | Foucault AT B % Wy BT % >
FEETGORAAEERAANEE M. o LA, HuntdEG. Wickham 2 X

40
GRAHAM BURCHELL, COLIN GORDON & PETER MILLER, THE FOUCAULT EFFECT:

STUDIES IN GOVERNMENTALITY (1991); MIKE GANE & TERRY JOHNSON, FOUCAULT’S
NEwW DOMAINS (1993).
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FKW—F A  Foucault WA X A T H AL ST HWEEZEE
/i’ﬁﬁ%ﬁ%%ﬁﬁﬁ”ﬂﬁﬁ%&ﬁoH&uL%%%%ﬁ%
WERKENEE BHEEREF  AINEEA#EBERAEZENAL
2 b otk o F. Ewald$EM. Valverde 8 31 % JE 4% B fi 7 B
ik #  IE M Foucault$y AW R E o« wRBMIMEHL " HA
MREER A TIHE  etsmIRE s - QI F AR SR E btk — 2
($8 - TokfE, W TR ) WEE P

MER TR SR - TAEMME , (governmental-
ity studies) Bl FMEME AT RATE L HFH  BREBEEN T HEH
Eﬁﬂj%ﬁﬁ’ﬁk@ﬁmwﬁﬂﬁﬁﬁﬁ%ﬁﬁnﬁﬁﬁﬁ

CEFEITXENART T oy ZELBEEEETRE
ﬁw@mﬁ%ﬁﬁ&m<ﬂﬁ BE S AE BB RE A
K)o TipHEME AYLNERRRIA - IRBEREHHEE R
MEPABZ B ENRATLE  REKEENFEY RS A AN
WATHE mEHNRE BEERITAAAREARTNMEN T X
B oo Rk THENE,ARRT TEXEAR ) BREEINK

M1 Alan Hunt, Foucault’s Expulsion of Law: Toward a Retrieval, 17 LAW & Soc.

INQUIRY 1, 1-38 (1992); Alan Hunt, Law and the Condensation of Power, 17 LAW
& Soc. INQUIRY 57, 57-62 (1992); Jonathan Simon, “In Another Kind of Wood”:
Michel Foucault and Sociolegal Studies, 17 LAW & Soc. INQUIRY 49, 49-55 (1992);
ALAN HUNT & GARY WICKHAM, FOUCAULT AND LAW: TOWARDS A SOCIOLOGY OF
LAW AS GOVERNANCE (1994); Gary Wickham, Foucault and Law, in AN
INTRODUCTION TO LAW AND SOCIAL THEORY 249, 249-65 (Reza Banakar & Max
Travers eds., 2002); Gary Wickham, Foucault, Law, and Power: A Reassessment,
33 J. LAaw Soc. 596, 596-614 (2006).

Frangois Ewald, Norms, Discipline, and the Law, 30 REPRESENTATIONS 138, 138-61
(1990); Nikolas Rose & Mariana Valverde, Governed By Law?, 7 SOC. LEG. STUD.
541, 541-51 (1998).

42
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B FZ TR R RSN ERBUEE R - L5 HE 2 kB
RETERENBHNAES - P

B % b3k 3 2 % B Foucault B % 8y #1 9 % 36 3 J7 T 1 45 Bk F
KBS FOAMENRE  FTERFAEBRLR  HEEH
NREEE  EELBESHE - YIZWARBBMEREE T E
F— AR BF FEE R M

MR T 4 TR BE R 6T Mt W58 B3 W R 2 Foucault 38
HEEW IR BEFEATEERREZE c AXKkLEH
Valverde:% % - LSST.A B R 4 EMAE R K - 2 7T R UK
Foucault B ¥ sf &5 —fr " H &% , WM B - PR - AX

3 Nikolas Rose & Peter Miller, Political Power Beyond the State: Problematics of
Government, 43 BRr. J. SocioL. 173, 173-205 (1992); NIKOLAS ROSE & PETER
MILLER, GOVERNING THE PRESENT: ADMINISTERING ECONOMIC, SOCIAL AND
PERSONAL LIFE (2008); Rose, O’Malley & Valverde, supra note 37, at 83-104.
TLEM o ERE > BRFAY ST A TIRETE AR E R
(1975-1976 ) | ¥k - H HEEHEEE » 648 > EH175-183 » 20004291 ; JTE&
PR R RER B AT B — R =B H A I E R EEBUE - hiRbA
BT > 7TH] > H41-79 > 20104E9 1 T EAM - BRI B A IAE S
BEEBHBTENEAERLE » BlE « ASCEAEGREMT] » 57538
HI1-71 20194F9F & il » TR - HallBal —I AR ORGP 2 A=
B BURE & 25w 0 308] 0 H1-59 > 20094E9H  FFEE - HR
(Michel Foucault) ¥fj*& IUTRIEHRIVE - JLIREHESAM I » 35T -
H103-148 » 20044E9H © MRIER ~ 5FEEFE - {EFoucault B IR oA —Fr 278
ELIZ YRR - JUSREIT - 9B LI > H153-191 > 20065E6 7 ¢ BIAFE - &F
HEZ o BREEHIL AN B Z R EFRIEEEE  JUIRBHEEE
7€ 0 130 » FH83-143 » 2009791 5 #k A% » (U EE © RIS - B H AL
BZEEEHE M - GEEHIEET - 428] 0 H119-182 > 200146 5 # A
%o il - R T - BBERILIAE > /B EE > 68 » H223-266
20034124 -

5 Valverde, supra note 37, at 45-59.

44
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W% > Foucault(F R BB FXBLEFXWAE  fTAHE L BELSS
ZR - BHRTHAR, W& TRATE, SN HEA
BB TER-AR BARLEEFRmmERELR  HHH
B FBEE S EEEWREMARAZLT w1
HUESH =BT EMRANER Oy macat (Fla: L
HE £YEE)  OFAMEmEEEwt (Flw: FHBOR - &7
Bk ) o OEEER ARG (Flw o RERE  EERT A
BE ) o —F W BIRE ] MEF R i T B R B AE
HETHEHBETROAMERE (Flw: EXAL BORFR &
FEE)  EMERATELFANTRRENTRKRE - 5—7
W BRI RCERARLSSEEXER MR TEHE—A
R zHTReBEWME o MBEREE (RERZNHAI) -
EREETRENER -

9~ BACHERITER SERGIRTRE + LatourfrHH i L 4

PR Etert %, (45 > {Escience and technology studiesZ|
science, technology, and society #y %% & - H#ESTS ) 2 7 & £ 895
REEE  EHRIFH—(EERFNE—HEM. Callon ~ J. Law » B.
Latour3t 5] £l &8y " 178 # 444 # 3w , ( Actor-NetworkTheory,
ANT) W EELEHB. Latowr B R T A MM ERmRE - MH "3
Rtk Bl —EEEFR BB - £ (We Have Never Been
Modern) —E&4 - (H AL 2B KT HMKIE

TEEAH G| B FH R E Y o Latour B O W BB AR - T B
AHFNRAENRE k@ LREEHESL "= Bl flim: TAS
AL > TEAR X, > TER e, —4 0 AT HAE TH

6 BRUNO LATOUR, WE HAVE NEVER BEEN MODERN (Catherine Porter trans., 1993).
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ZE & , (modern constitution ) Z## "4, BENER  £ET
Mz THEZHDREYWAEERBAATEIT "8k, @72 - Latour
TreREREE LEFRAL 2 ERETHFEN  HILHER
FLHBTEN TE—EAR, (RES) ERLRD "TE_HE
R,ozEb Rl BEGZRARN "ML R, ZHNES o &
AR [B] % 7P & % Latour ] " AT KRB G o BB 0 BEE AR - —
TR UM, (FF - REHAERR - BRMA) ikwmed
QiEw "HAEE,AERIARSE  FEFTHEXRFRAEZNES
AR TR ) BRETEENERMAE? Z—FE > wRIN
e REFELE "ML Bk, B NE - —BRHEERT
Hee (f8 IR THAEEZ, 224) TERETFEHW  EZER
oY R L

HALSSE H R Latourty sl B vl a5l e — 2 2 E N
B ZOHREERETEREZE "HER e, - TASEAL
Fon o BWRELAETE TERERS Z*ﬁm&A%”A(%
ZLUER)  WEHK o AW - STSHA ~ ANTHEz » Latour iy
EETBHWEINLSSZF - MEAEZ—([EETHEE Y

Rz e o STSHLSSzZ M&ZAB T " T &, # "tk ) WiEk
R ABMGE o BB T EH , (interaction) - ZSTSEH
LSSE# 2 MBE W E HERHEI BN TWH A REK  MEFF HIAE
THEAREA R, ZH R Bl EREES  EXHEACFE
HEE AWM EHRE  BEBABHIFHRESE - BT - "Hlh

47 Simon A. Cole & Alyse Bertenthal, Science, Technology, Society, and Law, 13

ANNU. REV. LAw Soc. Scr. 351, 351-71 (2017); ALAIN POTTAGE & MARTHA
MUNDY, LAW, ANTHROPOLOGY, AND THE CONSTITUTION OF THE SOCIAL: MAKING
PERSONS AND THINGS (2004).

48 Cole & Bertenthal, id. at 351-71.
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(analogy ) Bl % Al 46 W STSHLSS & # 7 £ it R AL+ - F %
B ARE M EMES  BRE B e HBERFAR ERRBA S
ETEEBYH, WHSEEE EYEASRARNER
"W M, (materiality ) B AR SE (HASEEEYR M
WA REATE)  REEEH THL e & TEES
e, =4 o BALSSEH K LHEMSTSEE L EWER - K #
ANTHUE 2 STS 2 oty 4% 3l 2 %~ &2 B STS T AR — L ALO £ 1%
B ELSSHE % 7 4 BT 2 [E o

B E - Latour R A By Rt HALSS 24 E A A ¥
Bopln: FHNERERERAR 7 40 % 4 #y (Science in
Action) —% - "FJE TLSSEZ # & "{TH T W& E , (Law in
Action) #y &4 - Wit %14 (The Making of Law) BI& DLk B & &
TR A E S B ERFT % R R o PLatourth B £ - FER K
HMPECH S THERY KPP EDH WA KR EEALSSE
HFHE o —F & TWHEN | WA o fELatour 4 A S IE A g8 A
"ATE#E , (actant) MBI BT - BRI ARAEMMY E AN
% e RMEBEEH TWEYR, aEERT R SEEE
Wtk (Plin: BIEE - B5 0 Fruk - B A&l B

49
BRUNO LATOUR, SCIENCE IN ACTION: HOW TO FOLLOW SCIENTISTS AND ENGINEERS

THROUGH SOCIETY (1987); BRUNO LATOUR, THE MAKING OF LAw: AN
ETHNOGRAPHY OF THE CONSEIL D’ETAT (2010).

SIREE > Bruno LatourfE)AE & S {TBUEI RIGEE R - b AZ2ET]
11Hf » H341-369 » 201249 - Ron Levi & Mariana Valverde, Studying Law by
Association: Bruno Latour Goes to the Conseil d’Etat, 33 LAW & SOC. INQUIRY
805, 805-25 (2008).

Emilie Cloatre, Law and ANT (and Its Kin): Possibilities, Challenges, and Ways
Forward, 45 J. LAw Soc. 646, 646-63 (2018); ANNELISE RILES, THE NETWORK
INSIDE OUT (2000).

50

51
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Mo OREGLSSSHE ML ER  —F £ TREH, hEo
Latour Y ANT T E UL A & I 4 - Rl s Bl S S At e
TEWAEES BHEE— RS RT N EEE  EHATENEL
XM S o L Bt B T 4 STSE # K LSSE # - FE UL
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Law and Modernity

Po-Fang Tsai
Abstract

Considering the fact that the scholarship on modernity in the field
of law and society studies (hereafter LSS) was presented in terms of
either historical-conceptual research or contemporary-empirical
research, this study attempts to propose a third way of conducting
modernity studies in LSS: establishing a four-fold topology of distinct
theoretical viewpoints and their respective implementations in empirical
studies in order to draw contributions and implications to Taiwanese
LSS. Composed of three parts, this study first starts from the modernity
studies in Taiwanese sociology and sets a typology in terms of two
dimensions: the human subject as agency or consequence, and the
modern as necessary or contingency. Among the four-fold typology,
this study locates respectively the theoretical paradigms of J. Habermas,
N. Luhmann, M. Foucault, and B. Latour. Secondly, this study reviews
the main scholarships based on the four different paradigms in LSS,
analyzes the approaches they conducted, their empirical studies, and
their contributions to applying or developing the theoretical themes, and
draws some implications from English-based LSS to Taiwanese LSS.

Lastly, this study concludes with an observation of the changing faces

Associate Professor in Graduate Institute of Humanities in Medicine (GIHM),
Taipei Medical University, Sociology Ph.D. in National Taiwan University.
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of the ‘legal’ (or the ‘law’) and ‘the social’ (or the ‘society’) projected
from these four theoretical paradigms. In order to shorten the distance
between the theoretical studies and empirical studies in LSS, both in
English and Taiwanese academia, this comparison-oriented typology
would enrich the scholarship on modernity in the field of LSS in the
future.

Keywords: Modernity, Law and Society Studies, Social Theory,
Communicative Rationality, Autopoiesis, Governmentality,

Materiality
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