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231 2016F 55] » 3y o;&f\.ﬁ ) D;c‘fﬁ:z;friﬁ:f%?ﬁ%% (™) > FI1828-830 -
2002 F 9 F| o See also Margaret C. Levenstein & Valerie Y. Suslow, What
Determines Cartel Success?, 44(1) J. oF ECON. LIT. 43, 57-64 (2000).

—228-



———%+=A WATFR G FEELFEEZ A AEERBDR 21

PRAREZEER S BIsFRAATRAREMNEE R E dke
MBI LR - B AFBURANT ST RS B E RS -

AR - BR W SERET AR EH SRR AH
B TREEZUEN  BRERBGEERERE KIS T —
BRI RE o A m A R AR AARE - R A AR B A 3R T
TATERATEZ I o

WUTUEEBRSEAE  ERLENEEAEHBEEEEH
BB A EEANERE R LT ATER B AR LB
B B RH A REEE P HBUNTAY BT T R
A o LTS 2 o

LE #

WB W BB R E  BABFE#TESEE (undertaking )
FUE LRI AEEET (EEHER , (engaged in an economic
activity ) *' o ZE AT EE - KB b BIAR T H AN A AT BB B K
THSHE  ANBURITAETRRELY -

MU EEREREN TRETDIRG  FALE  HHL
EAFRENETSNRY - TR HEELY - AT - £FENIN
E£H BAEREL—AZEET  EANERSIRB L E R
RATSEBEERZITE  MARERESFE L2 e
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41 Case C-41/90, Hofner and Elser v. Macrotron, EU:C:1991:161, para. 21.

42 JONES ET AL., supra note 15, at 144-49.

43 RICHARD & BAILEY, supra note 15, at 86. JONES ET AL., supra note 15, at 143.
44 Case C-205/03 P, FENIN v. Commission, EU:C:2006:453, para. 26. RICHARD &

BAILEY, supra note 15, at 91. JONES ET AL., supra note 15, at 149.
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BB ET DLBEER - (DL TR B fEAE LR BAE e T A AL R
Bl - FENINE B = £l et T44  B%RE "%, WRE -
EREFEHRELEGHE L RRIERAGHEMN - KT - E 4o H
A AT R ERAEAHMEY > REEEEFERAA L
BIH B o Tk TR AR R
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BUESHELEEZREBEY - fln - Ao gxs &
b BERRZABABEEHRELE  ARAZEARMCES
(solidarity ) 2 #5 8 o KT - 7 & @+ B R0 & 047 Bt
TREHEZFEREY  UHHBAB W WEBABEEHRE
LRATHNE - S EEF A BB R A EL oY
ZEEFAY .

45 JONES ET AL., supra note 15, at 149.

46 Case C-49/07, MOTOE, para. 25.

47 Odudu, supra note 17, at 211, 218-21.

48 Joined cases C-159/91 and C-160/91, Poucet and Pistre v. AGF and Cancava,
EU:C:2002:36, paras. 3-4, 34. Joined cases C-264/01, C-306/01, C-354/01 and C-
355/01, AOK-Bundesverband and Others, EU:C:2004:150, paras. 51-52, 61.

49 Case C-113/07 P, Selex Sistemi Integrati v. Commission, EU:C:2009:191, paras.

71-76.
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55
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L1 TRl RE - 129F0 -

FAT SR F A2 TALEIAI6LE () BY655F) K HE 3631 5721 -
FAT RS T2 TALEIAI6LE () BY655F) K HUE 3631 5741 -

A 2335 027 [28 FI 1325 (%) B12069F K HLE 92 160-161F1 -
;Eﬁ;#[JEﬁ%[IMEF 06F—J19E'Eﬁﬁl33£‘ (A) BT420F) K& 102 114F1 -
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3.2 H

EXEBAREDHENEAL  BRABEAZTHSL £
(sovereign immunity ) - %A & RAER B E A 2 &Y o B3
Hedfr s P ABRERNREFRABFTIT L EHE S
B B R B A B AL AT T T B B B R R T SR A 2 8 o

KT BERGREEMS S WA RTAMELN TR
#7% Z B F o #£Sherman Act -~ Clayton Act R It Hr #f & L &0+ -

57 Champaign-Urbana News Agency, Inc. v. J. L. Cummins News Co., 632 F.2d 680,

687 (7th Cir. 1980). (&%= fadrm IV f=a - %’%_’“?Jfﬁf”ﬂ @i{@?f{zﬂfjf}'\'
BIEF TR fﬁ%ﬁ:&}& ; (the King can do no wrong) Friili @Eﬂjﬁ:#’d
Canachronistic relic) i {19 I ALRE » 0 1 2 0 P Efy T Jf ( f
A;Ff VO ST e Fﬁi%i{\,l T H: [\ o See Erwin Chemerinsky, Against
Sovereign Immunity, 53 STAN. L. REV. 1201, 1201, 1210, 1216 (2001).

%8 United States Postal Service v. Flamingo Indus., 540 U.S. 736, 741-43 (2004).
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59
60
61

United States v. Cooper Corp., 312 U.S. 600, 613 (1941).

Flamingo Indus., 540 U.S. at 745-46.

PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF
ANTITRUST PRINCIPLES AND THEIR APPLICATION, VOL. I 168 (4th ed. 2013).
Flamingo Indus., 540 U.S. at 747.

Parker v. Brown, 317 U.S. 341, 351 (1943).

F}fﬂi? MEERUHI Y & A %JFJI » see ABA SECTION OF ANTITRUST LAW,
HANDBOOK ON THE SCOPE OF ANTITRUST 101-19 (2015). HERBERT HOVENKAMP,
FEDERAL ANTITRUST PoLICY: THE LAW OF COMPETITION AND ITS PRACTICE 927-52
(6th ed. 2020).

62
63
64
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65 SHEPE A S ﬁﬂ/ﬁfﬁ% » see Bates v. State Bar of Ariz., 433 U.S. 350, 362

(1977). &#&x * = g@j/ﬂéj‘ﬁﬁ » see Cal. Retail Liquor Dealers Ass’n v. Midcal
Aluminum, Inc., 445 U.S. 97, 105-06 (1980).
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RICHARD & BAILEY, supra note 15, at 92. JONES ET AL., supra note 15, at 150.

See Case C-22/98, Becu and Others, EU:C:1999:419, para. 26. Case C-413/13,
FNV Kunsten Informatie en Media, EU:C:2014:2411, paras. 33-36.

Case C-542/14, VM Remonts and Others, EU:C:2016:578, para. 24. See also
RICHARD & BAILEY, supra note 15, at 92. JONES ET AL., supra note 15, at 151.
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Case C-67/96, Albany, ECLI:EU:C:1999:430, paras. 47-52.
1d. at paras. 54-58.
1d. at paras. 59-60.
1d. at paras. 61-63.
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The Meaning and Functions of
Undertaking Within the
Fair Trade Act

Yue-JTheng Niou
Abstract

The Fair Trade Act (FTA), which is the competition law of
Taiwan, applies to the conduct of an “undertaking.” Commonly
accepted theories in Taiwan locate “undertaking” as the subject of the
law. However, there exist foreign academic theories that emphasize the
“substantive reach” and “attribution of liability” objectives of
undertakings.

This paper is concerned with, first, whether an undertaking serves
such policy objectives in the FTA as well. After revisiting past
precedents, this paper concludes that undertakings have served both the
“substantive reach” and “attribution of liability” objectives in Taiwan.
Furthermore, according to the implied legal theory in existing
precedents, this paper concretizes the “substantive reach” of
undertakings to include both the “anticompetitive effect” and
“justification” analyses.

Second, some competition law academics describe undertaking as
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a relative concept. In contrast, Paragraph 1 of Article 2 of the FTA
categorizes undertakings into two types: “undertaking per se” and
“function-based undertaking.” The functional approach is adopted in
function-based undertakings. In contrast, an “undertaking per se” is an
irreversible default (it is not permitted to overrule the legal fiction to be
an undertaking per se, as long as the entity is a company, sole
proprietorship, or partnership).

In such a dual legal structure, the “substantive reach” and
“attribution of liability” analyses engaged in “function-based
undertaking” judgment played no role in the “undertaking per se”
analysis. However, it is still important to analyze “substantive reach”
and “attribution of liability” issues in “undertaking per se” cases.
Therefore, the only remaining way is to transfer the process to other
parts of the FTA harm theory. Consequently, the legal theory of FTA is
divided into different types, as a result of the unnecessary subject
matter.

Finally, commonly accepted theories analyze the functional
approach, including three factors: economic activities, independence,
and continuity. These three factors are the sufficient and necessary
conditions for a “function-based undertaking.” However, after
examining the precedents, this paper finds that in some cases—
especially the unfair competition cases—the Taiwanese competition
authority (TFTC) usually depends on a very different definition of
undertaking: whether the entity is engaged in illegal conduct. A
possible reason for the “fourth approach” can be attributed to the dual
targets of the FTA: the FTA is not only a competition law but also an

unfair competition law. Therefore, the functional approaches
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originating from competition law are not automatically suited to unfair
competitive conduct.

Based on the previous discussion, this paper confirms that the dual
system of “undertaking per se” and “function-based undertaking” does
not play a non-substitutable role in the FTA; instead, it produces
contradictions and complexities. A better way to solve these issues is to
restore “substantive reach” back to the “anticompetitive effect” and

“justification” judgments.
Keywords: Fair Trade Act, Undertaking, Undertaking Per se, Function-

Based Undertaking, Substantive Reach, Attribution of Liability,
No-Poaching Agreements
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