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EEABAT  XAALFEAMETERAACNAERE
B wRAERE WXAXRBRBERAEMEZHRT &
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U B AZRENBRATELEYE LB AN GEREE > W
RHRREALREREZ &N BREGTENRT —REH
REEFEEAARELE# L THE - XBEGHLEHILTRRE LA E R
AR A EAEN - LML R RSTEA  TA AEE ER®
BBHNRRBHEZLLHE AXBRANMELEGAERERE =M  #
—ERELELE B BFEM B HABEGELERY KRR LER
woOAMBATHEREEEZLHAE ERFRBGNBEATE - L
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(il

B Hl

Z3 A (Settlor) B F(E By MM EMBEL A
(Trustee ) t% @ ZHX AN AGHAHEREMAHA  LAHZTEA
(Beneficiary ) #2843 « A EHHE « AEHBAT - ZHA
BEAZHAFRTIEE AAOGHRME HIFFTLHRAA B
GTHEMI  BEIHEAMEZA S - BHARHHEER
AEEZT BREBLIARBABTEAAELIB LR L
( Separation of Equitable Title and Legal Title ) - FH A{Z # {53t B ¥y
R BEBREFHAT ABATERALE  ERMMERFEZR
# 78 (Agency Problem) %o il - R EEH| S B RETHES
(Fiduciary Duty) > % A AR EHENR AT H AZHEHN R

RN

ot R ﬁ%ﬂ*ﬁﬁﬁﬁyﬁwt P o e
ga%;;c¢g P ELT R R R L E Fnilﬁ&mu |4~ i VF%fJ
i

i -
H%fﬁ”fi*(Mmmﬂ)&@ﬁ%k(Aym)ﬂﬁ kﬂﬁ%ﬁ%s
b o [HASieME Y RN E TE'FJ PIPV BIAREL > F & PR E A B
FAE E@%ﬁﬁ%\'ﬂﬁ’%ﬁg‘"¢ MV EEE Fl]2% o See Michael C. Jensen & William H.
Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership
Structure, 3 J. FIN. ECON. 305, 308 (1976). (== @ik 4 » « [Rzp ~ &) ?'Ig' an
I (RS g SR 5 R -
o i7ﬁ%h# PR (L D 0 ¢ R
FEUE AR EEY (R (AR AL A g AR
) -~ See Robert H. Sitkoff, 4n Agency Costs Theory of Trust Law, 89 CORNELL
L. REV. 621, 683 (2004).
B (50 ¢ R E R Fiduciary Dutyf# 5 U R#EEST ) K - 2HI2 L4 7
ii"ﬁ@'%"'rﬁtr‘“iﬁbu fesi =1 gﬁ**igﬁﬁi’ 294219 > F1324 » 2000 1
FL mE R T RUECRR K o 2BIBHTE O VARG HE - FIE
Bk 0 651 0 1117 0 20005 10F] « h 4 FIEEEE DO~ ) PG -

Fiduciary Dutys% £ " & &5, -
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FEsRY Mk 55 AEEEETS (Duty of Care) HAFT £
UMWdeww5 HEF R AREZ HHRA L% AF A
BEEEEBFRAETA AR E ETEEBERTHAUER
BEATEABHRTEHLEN  RECEEERETAH AL
MAEEGRERTHARUZ RAZREARRTEHES - L
JE 8 % | 2 8 X (Conflict of Interest) % - R ZAAEBREE
( Misappropriation ) 53¢ & o {53k k4 AT HH— 2
B SC o (E R B34S B3SO B R R E R B A DU R B 2 0k
ME" MR EHR S -

5’?L§y5:§[f'[]_‘k?‘§l§l?vf. ﬂﬁfﬂ |'L‘£5i}'¢4 2 ﬁﬁ'ﬁ Uk o See Larry E. Ribstein,
Fencing Fiduciary Duties, 91 B.U. L. REV. 899, 919 (2011).
|ﬁ§“i¢ 5K ?Jﬂ%Duty of Loyaltyi# [ ' [\FAT | ¥ - ZHIBTE - [l
35 F1124-125 « B gk 220 0 TR RS, > A D -

i F |F|;°i¢ » F1218 5 2020 8% > ‘@QSW [ F=ET % S55 S 3
(Sub- rules) ThpE B SRR []3 ggr v yﬁ ¥ “;Htlérb}
IR T STy IR RO ) A fje [ ﬁiﬂ?ﬁ%*ﬂ 4
4 o See Sitkoff, supra note 2, at 682.

TOERER COF RBEEAT AR Ve S
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°EEEEANE TSRS TEIER SR BT RFAL - 0T GHT
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O Bz e IS 1342

" EEE RS °&ﬁ¢°W@%hW@ﬁm§%W§W*%WFm
A ARl L el L UL
j“’»JHF;é e (B xEJTamar Frankelj{‘L ﬁ‘,ﬂl" e T R
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MAEHEREAETE AR RIS  RETEBHHNE
WRAGEREGTZHARARCNES - UWRERELEN
FERR BT MRFHAHCHHERAEANEHE AR
BHR - AARE P RBEERAREIHARRY LR AEY
BT 2E B A R 25 16 % M BB LU3U4E 95 X (Temptation ) 7 4% 4%
FHuAzFA" ELAECHAAZARS bE  EFHAREK
BEATHEAE  EHARERELEMS A G ELAH &
FEBWAX  BRATHAERBEE TESRALTEH LM o
BRASUREECART TR B EHEEIME  EISURERT
EEW® EERESLACAREREFAEEEY  RikpAE

12 “[T]he duty of loyalty, perhaps the most fundamental duty of the trustee.” Unif.

Trust Code § 802 cmt. B[] ¥ 2= v & » [ﬁjﬁéffi v 1341 u@j‘ﬁﬁ% ) [ﬁjﬁ:i
30 124 -

See Robert H. Sitkoff, The Economic Structure of Fiduciary Law, 91 B.U. L. REV.
1039, 1040-41 (2011).

Restatement (Third) of Trusts § 78 cmt. b (Am. Law Inst. 2007). “[I]t may be

difficult for a trustee to resist temptation when personal interests conflict with

13

14

fiduciary duty.”

FRUE . (Loyalty ) ] ¥ p 2th ]
oo il t I'T'?Pll'*5 T I%‘Té f
57~ o Tamar FrankePf,gtL ﬁ‘,ﬂl
l’*‘l’?“ EIREIES R IR S S CI R o
FHS #?qufu VHF 55 ’JIF:}F 7 iﬁ%;’% o T

ERATIEE o ARUREY AR o E e 5 5? %E‘Jﬁié}% If,ﬁi
e [0 §I174 2010F 10%] ; E‘E?{%ﬁ]ﬁ 55 LU 5 rﬁlﬁ“f[‘ﬂ FTM«
(# : JlFiduciary Relationship ) 2 % [& J AU | if %‘ﬁﬁa J

" BRI R R E BT

Iﬁf A rﬂf}ﬁlyjk%“ﬁﬁ”rﬂt'?ﬂ
?i* o [flET - F1126
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5‘1‘35[ ?Jy'iii%{ [—r‘gﬂllg,_qu Ehkﬂ"iﬂf[ﬁs‘[lr*”h?ij\ ,
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BHoomEUEEH ALY cEE A TESNREEIR BENY
B# (Open-ended) - EF F|FEx 2WEAL - MIEMLEERH
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9+ 2002 117] = P & [REF AV3SIRIVIFL PR T A AR
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% BA| R FREIT A Bh T U Ak G R T B LA BHEM A 2 o B o
REEHRETRHEREUEARE BEEAR2EZEAY WA
AoBEARHETEBETEHEEEHETAD - ik RE RS
HETEBHETHTR  BAREREE—AAANETLHRLES T
RHEMBE o HEAARZOONEBES K - R EL
TEG—RGS  EHXHEHRT G2 ABNE  DHEE
EBRMACERE HEABNTHREERED CAEBEHEL
FTHEBWBGEXL  BREGRESLEE - EF L BNLEASA
EHRENTE . THERBEGRENEAEAE, ER 00N
EEAMHAEREBIRREE SRS EE  HEHE 28
AETOWEEESRYT  TRMBERRA I EAE - BT

2 U B B [ (RS .&Y%JLFJ Hi * P ArEE [H‘F&;{kﬁ e fr i
IFJ/F‘,%I’L ) IF“EJJ‘ 1 F&ri?g’FF“F{ LT #‘mﬁZf’j%dﬁJﬁJ o Fi.lzjg ~EER
0 (AP BB VAR H ) PR 2/ %ﬁ“ﬁﬁH' Iy = ¥ 5
MR ERD e A - &w&mﬂswmmmmanm4

# e ﬁjﬁf’u If:iufikj iiﬁﬂj V)T 192257 B~ (@B 1961F | F;;; R
gﬁﬁi PRE GRS AR - G B W
MREE - Sl R P A e m S R BT - SRR B fﬁ
Fijfi > 1280 20135 57 -
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2 [ Tﬁﬁa FIFE3 friiee
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8 HRELFH Bt

o ERARCIATHRB LA —RBEY - fHRERL T B
BAVBEERS T CEBERGHHES S BELES
BARDFI R E R B o B LB TaEE AR EHHET
HEGH  ERA LAY EHELCHEEZARETAEHET
R ERERWEE RS AR EH AR RS EMALRT
ABAHEIR - JLEE - (5300 2 5 A48 B A AR 0 35 4 M o) T A IR A 1K
B AEAREAMELTEAGHERROLES - BT ES
MBREZTEH  BEEEAGR AR - B &6
R RBEET  WENAEHAERE EE I RmER> o
EHBRFEER  WEARTRBRELFTRGES -
FEGCHEEAFTHHAER HETEHORRBHERAAL
BRWBEES  EECHE LA EE TR CEL - B3
FhXRENREELEALSE MAAREEHEEE £ 40
BBEZEESLE ABBBANFLEACHERESEE =R
( Restatement (Third) of Trusts * T /% " Es = E %%, ) 30 @)
OO%E N~ i — 22 %4 (Uniform Trust Code, UTC) ¥ + -

o =R R ﬁ%" TR *g@gﬁgﬁ f:”: A F R 15T fil——
AR N AFTE e > K] RV REE EESE > 168 > Fr6-12 2009?F3FJ °

28 —\/:g g b A T ,F:J‘?i N IJF; [j:ﬁk/ Ji[ﬂ: f[F[[ i‘a}r LFIIEE\ o
2 &J?ﬂm%T*varkﬁfJméﬂkwﬁhﬂﬁﬁﬁ?gﬁ’ww@
lﬂu“ﬁjﬁﬂ o ELTFL Pht o See Paul B. Miller, Dimensions of Fiduciary Loyalty, in
RESEARCH HANDBOOK ON FIDUCIARY LAw 195 (D. Gordon Smith & Andrew S.
Gold eds., 2018).
w@ﬁ@*ﬁ(MMmmedmmm)?ﬁVb iﬁﬁﬂywﬂ 5
T UHR2003F HVPS 0 BT RN 20075F HU 0 STPHR]ER20125F HUN o fLLE
:ﬁﬁi? I’ﬁ”\%ﬂﬂf‘igf PJ

- F:“?iﬂ ERASL B 3R pli R - AR F'I?T ( Uniform State Law
Cmmmwmn)tui~ /H| SHCEIOmEE #2%0#$H3ﬁﬂj 20217
ik B STE) 36 ﬁ’ll ( EIJ R E R ) = IF3°*4“74m A 5y
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THBEZELEEGAEEELZM R AR EFRG LR E RENH -
TEMSWNEE  BRREGAEACREMBERLEZ LM o K
XiEmEREAEREBEENER  TEEFTHRLETITE  #HE
TEHMNEERHAET R Z TR % o FEERA I - A
RARHRHEERBMAORERNNAR  HEXENHBZLREE
JEREERER o AT HFRMHET £ - REENEEEREL—
BERE - BAFEAMEHERE  AXEHRRELAAL
( Private Trust) -~ B¢ #{z3{ (Donative Trust) ZH X H % » Zi
B A H E 50 (Commercial Trust) ~ {5 56 A N 4 15 58
( Charitable Trust ) 2| T~ EARLHEHE - & LHHA o

8l - EENARE R AR EL
— DEEBHARR S

ERFRBGERT  XAAST FEEAEHRAREEX
7% AF| % 7 B (administer the trust solely in the interests of the
beneficiaries) - S T HFELMEZA - FHCRFZ AR 58T
BAR B AERE  XEABUZHEARERNZHKE - MXFEA
tEmE HEHZ B AMAEATRELABHRZEE - 4%

https://www.uniformlaws.org/ (last visited: 2021.11.17).

Al R SRR R R 0T A g ST AL
Foo AR o (FE AR IR R D

3 Restatement (Third) of Trusts § 78(1) (Am. Law Inst. 2007); Unif. Trust Code §

2 802(a) (2010).

TES N e B Eﬂ?ﬁ D ERMERET E e TR RO AR N F AR e A
Bl U F| 3% 23 Fl|] (the Conflict of Interest Rule) ~ = ELBERI Fle Vg &35
TR O FIR E A F5E | (the Conflict of Duty Rule) - See
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HAAER UG BECHTER G A ERZS (Self-dealing)

WEMREAT GHERMEREREE  EEFHPAL - HHF
ﬁ%%%i%~E%ﬁ%%*%%AﬁKﬁ%ﬂﬁﬁ@ﬁ%%%%
BEP B RTFLEREREN  BFRATERWY
(Voidable) Z#* c ZH R EHMEZ X F A B HEREL - &
gl e® F " FE#HMEEL , ( No-Further-Inquiry Rule )
BTG NI ERETEESFZEENE - METE AR
ﬁ&x%%%%M(Gmdme>t% T HE (Fair
Consideration) K> « R Al EAHFTHATESHERE - 45
BAERIHALFIBERR FENESBEAR  LIRARNES
EHEAEMETTEFEBHILET FE TR ARUES - SEK LS
( Prophylactic ) 2 T £ 1k 2% o 4 b — 30 HF 7 B 2 28 A& Fl 35 18

Andrew S. Gold, The Loyalties of Fiduciary Law, in PHILOSOPHICAL FOUNDATIONS
OF FIDUCIARY LAW 178 (Andrew S. Gold & Paul B. Miller eds., 2014).

See Robert Cooter & Bradley J. Freedman, The Fiduciary Relationship: Its Economic
Character and Legal Consequences, 66 N.Y.U. L. REv. 1045, 1055 (1991).

Unif. Trust Code § 802(b). “[A] sale, encumbrance, or other transaction involving

35

36

the investment or management of trust property entered into by the trustee for the
trustee’s own personal account or which is otherwise affected by a conflict between
the trustee’s fiduciary and personal interests is voidable by a beneficiary affected
by the transaction [...]”
Unif. Trust Code § 802 cmt.
?’FLE'IJEL FL% K T HE- FIEEFU L (the Sole Interest Rule) » J[[I'J <2 *
BEAIRETE o [P HIRORI SRR (0 a8 Y Fla o NI IR
bLBET | FI 2k B[ fjU 7 k FIRALY RS Rt @EF'FJI?J}* bhRE T B R
S E I C A b IR B AR o U DR B
bh @T[J?‘I’ o See John H. Langbein, Questioning the Trust Law Duty of
Loyalty: Sole Interest or Best Interest?, 114 YALEL.J. 929, 932 (2005). ([I#|5*H
l?,i HPJI?J}ELE[J?J ST P EPRYE S T Langbein Y e 8 i 4
(Best-interest ) 'Rl E![Ji”’fj\%"}“[l’,’ > See Melanie B. Leslie, In Defense of the No

37
38
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i o t—A WRFLEMMET AL RS 11

RRGZHE - BEIFTHALTBARGEABRTEHLER -

b I ER BFT KB E RS ZRALE §m¢v$%i’%
BABARSEAERFRY CRIRAG AL £ET

B SRER M BT  EEFHATRLBIERNE %%%ﬁ
HEBZHARTH T EAT LK ERE (Inefficient) *' - BB E
RZRABEFRERL DA LEY c BANFAFTELAY "%
#| , (False Positive) Wyttt EE2FHRHEFHERLETRZHNE
EEM (WFRAGTERNM) - SOLE TR, HaEg®o
Tt RERBUEERTHEABSECHEAMEZETE CHA

Further Inquiry Rule: A Response to Professor Langbein, 47 WM. & MARY L. REV.
541, 543-44 (2005).
USSR S (S AR S5 AR R
BaAgl 1o i T IR (Deterrence Problem) - ¥k [ A% il %
ﬁﬂﬁ”wﬁ*ﬂﬂ@UﬁWE'?Vﬁé See Cooter & Freedman, supra
note 35, at 1074.
(HF @ " Fros i I”IE“ MR oy @ & R > ok S TP 2T
ﬁ[F’[lﬁJ’(*fﬁJ@ Unif. Trust Code § 802 cmt. B&?[Eﬁ[@(ﬁﬁn@ (Rescission ) ™ H ol
PO E RO > gk S P EEE S [0S A (Disgorgement) - AL T
H #| 2 55 I'FI FE e Eﬁ i l% El U e RN %’I ( Compensatory
Damages) ° See ROBERT H. SITKOFF & JESSE DUKEMINIER, WILLS, TRUSTS AND
ESTATES 599-600 (2017).
Restatement (Third) of Trusts § 78 cmt. b (Am. Law Inst. 2007).
Fioa e 82 B 2 AL S PO
% IF T e P IF O NS I A A = Rl e T
ﬁﬂ#wm*y@%%ﬁ See Daniel Fischel & John H. Langbein, ERISA’s
Fundamental Contradiction: The Exclusive Benefit Rule, 55 U. CHI. L. REv. 1105,
1114 (1988).

PR, = TH#], (False Negative) ?E#—Jqﬁ_i FERE - ( Trade-off) -
*?ﬁﬁﬁ:}ﬁ?ﬂ?ﬁ EFE = o3 H Vo SR TR Bk B D

UG ES (I Iy J» > I?J? F=T A E“FTJ f# ™ (Fiduciary Relatlonshlp) [ £ F,;ﬁ %
|| o See Cooter & Freedman, supra note 35, at 1071.

39

40

41

42

43
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ME  EEEHAT  FHAMEEFEFY  whEXLFBY
BREIRABCECEHAREEITERTFI  AFEBTELET
HABRMAFBTRETBAFNL  EEFIHAFARIES
FHEABHERBEGTTIELEZY o il - UTCR—F M 2 T AH
HEGARITR S T#he X520 HNEHERZYE  HHEA
B TOZFEARE Q%X AHAA MM (Descendants) ~ J %
## (Siblings) ~ RERLMIEE - QFEAREAREH « @
FHAHHBZAT  EARLE  RHTHALFEEHNRNE
A’ﬁ@%%%%Ai%&%%%moJﬁ%%%ﬁ#%%Aﬁﬁ
NHMELBLS - ﬁﬁﬁ%ﬁ&%%%%%’x%A%u%%
VEE L IS E s X og%%A%awﬁﬁ%@$’ax
FYAEE L E = AT BADEOE - B E A R I AT 2 o

a4 See John H. Langbein, The Contractarian Basis of the Law of Trusts, 105 YALE L.J.

625, 657, 665 (1995).

45 Restatement (Third) of Trusts § 78(b) (Am. Law Inst. 2007). “[Tlhe trustee is
strictly prohibited from engaging in transactions that involve self-dealing or that
otherwise involve or create a conflict between the trustee’s fiduciary duties and
personal interests.”

46 Unif. Trust Code § 802(c). “A sale, encumbrance, or other transaction involving the

investment or management of trust property is presumed to be affected by a

conflict between personal and fiduciary interests if it is entered into by the trustee

with: (1) the trustee’s spouse; (2) the trustee’s descendants, siblings, parents, or
their spouses; (3) an agent or attorney of the trustee; or (4) a corporation or other
person or enterprise in which the trustee, or a person that owns a significant
interest in the trustee, has an interest that might affect the trustee’s best judgment.”

[T N E%F‘ €L 9% (* o See Adam S. Hofri-Winogradow,

Contract, Trust, and Corporatton From Contrast to Convergence, 102 IowA L.

REvV. 1691, 1708 (2017).

48 Unif. Trust Code § 802 cmt.

47
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———%#+-§ HRERHHMG T 2RAIET AR 13

= B G 2 B15h

BARATHAURT A BETREEENHE  BEEREER
EMERETE ARG AERE TN EFL - o FE A
T% T TEHEEN, ER o LEEEBRE LTI - BHEZH
ABERTS o
O3EfEfFal ( Approval of Court ) *°

EZHABEREERF T FOIAEEERGEAMELS
W BT AERT S o — TS - MEH B XA F(E
EERE  RRETEATZHRABUEREHED

OEETI&2#54¢ ( Authorization in Terms of Trust)

LEFRATHEGHERDIF B (Mandatory Rule) - T2
A # (Default Rule) - #ZH AR FTHABUE GRS
T #BRZAARERR FEZHEE L REZ HRRADLT
FE AEBEARATEBENEAZABRETEEY - Hik -
EHUSIBLERRIHXABAERLT S Al BREZHEALE
ALEBEERPE BEEHLLRLEUAHELERSE - A
HEHATRRBR RS ETT ™ WAFTHRAETEATRES

49
50
51
52

Unif. Trust Code § 802(b)(2).

Restatement (Third) of Trusts § 78 cmt. ¢(1) (Am. Law Inst. 2007).

Unif. Trust Code § 802(b)(1).

% H AT 'ﬁ EREE R EI,%‘»QF%#;J?&E[%;@E!} » BT fi@'pgiﬁmgiﬁutﬂ@ > See John
H. Langbein, Mandatory Rules in the Law of Trusts, 98 Nw. U. L. REv. 1105, 1126
(2004).

See Sitkoff, supra note 13, at 1046.

Restatement (Third) of Trusts § 78 cmt. ¢(2) (Am. Law Inst. 2007).

53
54
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ABREXABHARTARIHAGAHEEAEAR LA - BIE
EEH B EERRREE AR SR B EER R E L TR
BHEUZEEWE - ZHRABREXFEHMEER TS AKER
% EHMOVGERZEA - TATHRE WA A REE (Bad Faith)
TR EE &GS o b3 F TR E L (Incomplete
Contract) ~ B H KA X GTANHERES 2 —F (H %3
A) - BRREFHRARERE - EEEF AR TR
2o

@235 ARE ( Consent of Beneficiaries ) >

EEERGIEME  THATRAERE A, THARE
BMEITERR G MERABHFAEIRARETMAERZ S - £
MBERAEHY  EHRCFHEZZRATaHREMEY - 2T %
BRmEZHEATESAERT B FHEABEWREAEER -
TE - FHATBEENZRARERARHERIBRAE  UE
g s EES B REEE - HUTCHI009EH 2 - THARE
FEFERRFHAZTEETE - L F % AR Ew & %A B4
BEET AR AY W THRABBAEEARLS - ARG

55
56
57
58
59
60

Unif. Trust Code § 802 cmt.
Restatement (Third) of Trusts § 78 cmt. ¢(2) (Am. Law Inst. 2007).
See Sitkoff, supra note 13, at 1049.
Unif. Trust Code § 802(b)(4).
Restatement (Third) of Trusts § 78 cmt. ¢(3) (Am. Law Inst. 2007).
See Stephen R. Galoob & Ethan J. Leib, Fiduciary Duty Loyalty, Inside and Out,
92 S. CAL. L. REV. 69, 83 (2018).
61 Unif. Trust Code § 1009. “A trustee is not liable to a beneficiary for breach of trust
if the beneficiary consented to the conduct constituting the breach [...] unless: (1)

the consent [...] was induced by improper conduct of the trustee; or (2) at the time
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ABANTFHRABEN  TAAEEHRZTHATEHRURE?
FHANEWMEAESN  UTCH# % F 2% AT UL FE 483 (Ratify)
% %% (Release) %35 AR B2 & AES - QT8 415 5] 50
MR EREEEGETAHEMUE RS

Wbl B =A% BB MER S - UTC R % % 35 AR % 7 2 B
W&ﬁﬂ%ﬁfﬁ RFHALECHBR LT EE R RIMABH X
% BUBEEAC TR DHRFTHATHELEES
%Aﬁﬁf%ﬂﬁﬂ%xﬂiﬁ§ FEAE R L R R B
JE s 4, F) 2 1 1%

=~ ZAEANBISZIR NZ BT

ZTHABRTELEGARER G TRBLEZEATEER
G HRTHAAHGAELABRARES  MURERTRLES
MEEABEN LS ALEETRAEREZEANSIT
MEZAARZTB AR ZEREE AT EGRAAE  HE  SWLER
7 # & AR %%xﬁAﬁmﬁ 1% 3 Az f= # B % ( Confidential
Relationship ) ®® « UTC# % Z3t A S % AR B EHHEZX

%

of the consent [...] the beneficiary did not know of the beneficiary’s rights or of the

material facts relating to the breach.”

Unif. Trust Code § 1009 cmt.

Unif. Trust Code § 802(b)(4).

Restatement (Third) of Trusts § 97.

Unif. Trust Code § 802(b)(3)

Unif. Trust Code § 802(b)(5).

(8 R I B ) B o SR R B A A
( Special Fiduciary ) #h~ &1%1147]@?“5&%*} Un1f Trust Code § 802 cmt.

Unif. Trust Code § 802 cmt. |r = R JE# SRBUTF *FOER ) lfT‘[H',‘Q

y*ﬁyﬁk‘ép?ﬂﬂ (&mmmaMCmmDV@%ﬂ@ﬁoﬁﬂ

62
63
64
65
66
67

68
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B ZHEANBER RS ERRAECEEEN - EEE
HMUEBRZTG  FRALEEAIAAREOEHELEN - B
Bhz o B FRALEENZHEAOTE MG TES
(Advantage) o BIE il - FHAMEEARERIHTHA
BRAT (Fair) » UARXGHA - EHEEERTHENE
T BZRATRENTRARBARLEZTEAZ G - BXH
ANEHBFHE ORI BMaZEEZRELEmFHA o Wk
foo FRANBEZRALTFHRANTHEE BT HE R RS2 ENE
E o REAHEAZEHER  LRHET o

MY ~ fEkE 22 (Structural Conflicts ) EEE [ F] F(E M e

EEHUEARENF RN BZRABAATEERE  Hit
THESZETRELHECD > W B BME KA LT FE AR
Bl g SR RASI T B EA P UTCH A3 &3t AR
DT R A - AR Z S AL RER G o BEHAAT KL
LRNE—FHA  THAAZGREEEREHA - BUFHA
FEARZFAEENTSL LT JT - THEXHESUAE

S‘E}%%l'ﬁ": 2 ﬁlﬁﬁ’%’%l? o [ ZEATE ) lﬁﬁﬁfﬁlf.”ﬁﬂs??ﬁﬁﬁ °

69 Unif. Trust Code § 802(d).

O g s mEERs T AR BB ST TR S S )
EH| T2 N SR T 7 o Unif. Trust Code § 802 cmt.

& Restatement (Third) of Trusts § 78(3) (Am. Law Inst. 2007). “Whether acting in a
fiduciary or personal capacity, a trustee has a duty in dealing with a beneficiary to
deal fairly and to communicate to the beneficiary all material facts the trustee
knows or should know in connection with the matter.”

Z SITKOFF & DUKEMINIER, supra note 40, at 601.

Unif. Trust Code § 802(g). “In voting shares of stock or in exercising powers of

control over similar interests in other forms of enterprise, the trustee shall act in the
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WRES  FHAEEBELBEIHREBNRE -l FHAH
EBATEHARTZRA BT EREASET NG % B WHH
EMEHEN
B MEFHARARA G ERETUECELERS
BRERFBERTE  THEATGMEZ ol THATHE
SERBERFELETMECHMEN T2 SLEERS LA RMT
HARGHBEENZ RGN ZRABALEBRE o B4
b HEETRNEES TS EABEEN  ETHANAGKE
BlimAHEUEREC RS FERERIAEZ EHES  ©
FEEHHEZHNEE MEEHBEAHSHWER  BRET
‘%%77 o

F NERENEE B LR

EHEBERT  EHFRANTE Umu%%mi%ﬁTﬁ
HFoMAZ—MEERHFNNRE > €8 OFTAEZ AR
WA E A BRI A JiﬁAﬁ%m ZIHA - OFlE:
Mzx % HZHAAMGHRZZHA  RFHARMELHA
B MAREEHTHEALTHHOESE o B HII ERGEERH

best interests of the beneficiaries. If the trust is the sole owner of a corporation or
other form of enterprise, the trustee shall elect or appoint directors or other
managers who will manage the corporation or enterprise in the best interests of the
beneficiaries.”
Unif. Trust Code § 802 cmt.
Unif. Trust Code § 802(e).
Unif. Trust Code § 802 cmt.

ﬁﬁ%ﬁ?ﬁﬁ@ , ff} %> F1166 0 2016F 75 » 54y -
Unif. Trust Code § 802(h).

74
75
76
77
78
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TEAERFEN S ERARLEEEYHXEANEHERE
REZERE - flan > AEREGARLERRSL R ANE  HEFHBR
REBBERBRTEBEL - BT WEXFRATZEE
RUBBENNEE  MERRZEAL/NTR  HE/Z -

N~ RE RS IR G RAT

WH AT - 2EEREARCRGERGRETHRARITHRE
Bo b HE LY HMEM (Property) HE I E LY
(Contract) i - FHBEAEY (UEBR USSR EELHR
S ETERFERE  AFRAREGHEREES %5
ANBHEEREMARBEXEEAMZEAEHHEY - 3%
B T B B R AR — AR AL Rk B A TR AR A
BOZGHA - B EAAETHA AR FERELT G
FEERREHTAY  EETUR2EERANE - HEER LT
Tt R/RE R (Hypothetical Bargain) 8y & R @ &% F AR A
HEGHRES  AAGEER BT EERZY c ERAERED
REERERBRLZFIRAIN  THHLEEARA R FEEH
BTt (WEREY) B BRERGTEYFEYSEANH

& Unif. Trust Code § 802 cmt.

80 B59p9 £ YR (Consensual Formation) -~ AF{IIZEU k EliF’i (Party Autonomy ) =~
ﬁ[;gfr e fﬁ?‘ﬁ IEI"T"FkI’EEI o See Langbein, supra note 44, at 627, 650.
f?gﬁrﬁ?ﬁ ( Contractarian ) #l frf?i £ 5 ?J R ot EJU?TFI‘ P E 591 .
“All rules are freely variable by contract in advance.” Frank H. Easterbrook &
Daniel R. Fischel, Contract and Fiduciary Duty, 36 J.L. & ECON. 425, 432 (1993).
See Langbein, supra note 44, at 660.

See Larry Ribstein, Fiduciary Contracts in Unincorporated Firms, 54 WASH. & LEE

L.REV. 537, 541-42 (1997).

81

82
83

-116—



i o t—A WRFLEMMAET AL RS 19

FTHEE 87 E E (L2 (Nonstandard Terms ) %% o

Um%wﬂ%ﬁ@ﬁi MG B I FRA
ZHAEEHEAARER Y NBREAERERAERAEL
B o EREEEHTAAMNE T o B8 EMEE LT R
B BATHE - UTCEI105(EbIEE R FRABITEH R AZ ELH
SERGEFBEENURZEARNG  WEREBHTTE 245
TR R et 2 o A% o

LT NER T HUE - BT 53 £ % 152k (Exculpation
Clause) % Z3AZFE » HABHRE ALY  NETT2
Bl o EMEREN  MARERYUEETEUE T ELI UL
%o FRMBREYZAL o FRFFILE - REAEF LB TR

84 See Henry Hansmann & Ugo Mattei, The Functions of Trust Law: A Comparative

Legal and Economic Analysis, 73 N.Y.U. L. REV. 434, 448-49 (1998).

8 Unif. Trust Code § 105(a). “Except as otherwise provided in the terms of the trust,

this [Code] governs the duties and powers of a trustee [...]”
Restatement (Third) of Trusts § 78(1) (Am. Law Inst. 2007). “Except as otherwise

provided in the terms of the trust, a trustee has a duty to administer the trust solely

86

in the interest of the beneficiaries [...]”
87 Unif. Trust Code § 105(b)(2). “The terms of a trust prevail over any provision of
this [Code] except: [...] (2) [...] the duty of a trustee to act in good faith and in
accordance with the terms and purposes of the trust and the interests of the
beneficiaries.”
ae%?ug;; %’%F”W L { FLIT HIEFHRD - lﬁﬁggiﬁfﬁtﬁiﬁt—gh K }-@fﬁ W
Fﬁ'g‘jfﬁﬂﬁéﬁj (% "EJ[F{'J R AT FE’H#L sl I? ) » 9 ?‘}[ RN
EOF LB N (BT F%‘fdlu ) %Wi?ﬁﬁﬁﬁé’l@fee
simple) o See Sitkoff, supra note 13, at 1044-47. yﬁ [S%F‘?E A j“awaj}[j |F[||
24 (Illusory ) EiRE R E T L T | IF““E'H £| e
HoFRLTF L Jfﬁkﬁj V{ER] o See Langbein, supra note 52, at 1005, 1122-
23. B\Lﬁfﬂ%‘ FrHE EFG frZElfl o See Tamar Frankel, Fiduciary Duties as Default
Rules, 74 OrR. L. REV. 1209, 1243-46 (1995).

88
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ABERGEELER L HE  FRALHEREB L ZHAETER
THEFE EHTEER TP FRAZYTREL  EEHARYE
BRZANBRGHABRR TS AERTETEHE  LIFEHEH
¥ AEGHERTD  MACHRERBEEAER - FHATHEA
BEHAFBRESEERTEREH LA AGHEHLRA
MTEak: MEENERELY WHBANEEEAREL B
TEHERY - BF L SREARG RFERAR B GER T —
REEHSTHARE ERepeuEw g AmLY -
UTC# 105 (bR AR 4 B2 2ok - B4 — 2 R -
UTC#1008ffaB i 5% - FHAEZERREHRUEHEN - &
% @ AR H B EEAH (Reckless Indifference ) Bz F £ - iz -
BN EGAGEIAABNTHEB R EHREGZER 20K
ZEF & #4T /7 (Unenforceable) - 2B (Z st A REHTHEMNS

89 See Amir N. Licht, Motivation, Information, Negotiation: Why Fiduciary

Accountability Cannot Be Negotiable, in RESEARCH HANDBOOK ON FIDUCIARY LAW
177 (D. Gordon Smith & Andrew S. Gold eds., 2018).

See id.

B e ?Eféf%%ﬁ%ﬁlﬁi?c ( Scottish Approach ) E’?f}i%ﬁﬁﬁlﬁi?\‘ ( English

Approach ) =~ & o E%Tﬁ%&lﬁ?“ﬁﬂgl 3% (Gross Negligence ) %‘:’“fﬁ] 1 ST
(Fraud) - F(YB% ?Eﬁf\?ﬁ?% T }4'[ i# £, (Willful Misconduct) 9f » 7 Fad [

AZEe b ffl *iﬁﬁlﬂ/?ﬁ = @Mﬁ%’ﬁl?‘ Rk ?E’E[T%ZQ ’ [5%7?55%4 = £ ( Dishonesty )

71[?7? AL o N RIS E S S L R (Bad Faith) F\, E[J’F‘TFI’ E’/il[‘??ﬁﬁ
[#fHi [~ © See PAOLO PANICO, INTERNATIONAL TRUST LAWS 333-34 (2d ed. 2017).

91

92 Unif. Trust Code § 105(b)(2). “The terms of a trust prevail over any provision of

this [Code] except: [...] (10) the effect of an exculpatory term under Section 1008.”
Unif. Trust Code § 1008(a). “A term of a trust relieving a trustee of liability for
breach of trust is unenforceable to the extent that it: (1) relieves the trustee of
liability for breach of trust committed in bad faith or with reckless indifference to

the purposes of the trust or the interests of the beneficiaries; or (2) was inserted as
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T FHAHCHENR TR AR EERT I EHE
HIZAREHZRRER  FHATEEELL - WEFHEH LB
TASATH - £5 2o RFHARETEEHXZ AL HE - B4
BaHr TR ANBREALRE B TR ERELERIES
) 39 6 % 48 = BB o

BE YR A AP R DL T A R R A A
Z e % o Ak E BN L3 B AR A AT
SAGRBER 2 EEY RN EE R R EME R E TR LM
ERBBITH T RAREW L RS RATHAXARERLALE
W AR ERAAE T % o UTC# 1008 {£bE B 57 31 48 1 M & &
BERAME - RETHAEN 2 EGRRIERAT AL NACHME
FERAA - FAERS o MH - LEEREEEGETRNA B TH
ANEB NG T2k £ E# 4T /7 (Presumptively Unenforceable ) 1% o

the result of an abuse by the trustee of a fiduciary or confidential relationship to the
settlor.” % [k amﬂi"jjli EE SR ARR S = SN EFG l'ﬁfﬁlﬁjﬁjﬂj ﬁﬁﬁLjﬁ?if[ T
J4 o See WILLIAM M. MCGOVERN JR. ET AL., WILL, TRUSTS AND ESTATES,
INCLUDING TAXATION AND FUTURE INTERESTS 624 (5th ed. 2017).

Restatement (Third) of Trusts § 96 (Am. Law Inst. 2012).

See PANICO, supra note 91, at 369.

LT SN L SR ST
“ 1J,§/E;ﬁ;t DIVIEE < I BB S I N A R
|&7§!F LEFEFEHE LV I o See Ribstein, supra note 4, at 907.

Marsman v. Nasca, 573 N.E.2d 1025 (Mass. App. 1991).

Rutanen v. Ballard, 678 N.E.2d 133 (Mass. 1997).

Unif. Trust Code § 1008(b). “An exculpatory term drafted or caused to be drafted

94
95
96

—

97
98
99

by the trustee is invalid as an abuse of a fiduciary or confidential relationship
unless the trustee proves that the exculpatory term is fair under the circumstances
and that its existence and contents were adequately communicated to the settlor.”

0 Restatement (Third) of Trusts § 96 cmt. d (Am. Law Inst. 2012).
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BEEUR RN EEREELEAA -

BT M AERAEHGREN AR AR
A EREEAHBREFRAL LT BN IR EFERE
EE L BHIFEZYEOHE - TR RATEHEREUS
MAMTHEY o LURFTFAR UG ER AL EH LR
BHEZER  EAXEUCHGERALRAALEWARE - 0
AH P HEWEE?  THBREBE N ETEAZBERERE
BHLEEREE® AABRRNTAETARGHAEEFIEAL
B GHTEHAFAE - BEHRANNSEFTEATTREAEL
B4 BEHZHEANETRTEES  EUHERIHRAZES
EkEEZ ™ ﬂ%ﬁAﬁ%%xﬁAﬁ%ﬁT%%ﬁ%’ﬁ%
HUFBUATRBEEAT AL ® B 2 EAYH %2
U RDEB RS EELE .

2 BEIETEHCERFRGBHEE R

WHI AT - HKBEGEAFHNEEEZB I RF RO RE - —
HBAABENELEE3ME - 3R HEENARERERTAZE
ME o Z#HZ_GEHIPMWT o

01 Unif. Trust Code § 1008 cmt.
102 See Melanie B. Leslie, Trusting Trustees: Fiduciary Duties and the Limits of
Default Rules, 94 GEO. L.J. 67, 69-70 (2005).
103 See Easterbrook & Fischel, supra note 81, at 427.
04 See Hofri-Winogradow, supra note 47, at 1709.
105 See Leslie, supra note 102, at 70, 82.

06 1d. at 74-75.
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The Duty of Loyalty of a Trustee in
a Private Trust

Cheng-Fong Chou
Abstract

The agency problem exists in a trust relationship, because a
trustee, as a legal owner but an equitable owner, has discretionary
power of management over trust property. The fiduciary duty, including
the duty of care and the duty of loyalty, can be used to effectively
mitigate the agency problem to some degree. The duty of loyalty, which
is deemed the most fundamental to a trust, thus requires a trustee to
manage the trust in the best interest of the beneficiary and possibly
avoid all conflicts of interest. However, Taiwan Trust Act has no
provision clearly stating the duty of loyalty, which makes it difficult for
such duty to be applied in practice. The U.S. trust law which has
developed a variety of rules regulating the duty of loyalty in a
comprehensive manner and many of them have been codified into a
model code, can be a good source for Taiwan to consider how to
explain or reform its trust law. After referring to the Restatement
(Third) of Trusts, Uniform Trust Code, and a body of academic
literature, this Article is expected to offer some insights into the current

provisions of the Taiwan Trust Act and its future reform.
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